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LIMITS OF JUSTIFIABLE DEFENSE

Institute of self-defense is one of the oldest; it resides in all legislation at
all stages of development. It is mentioned in the Treaties of Oleg and Igor
with the Greeks (911, 945 years.), in the «Russian Truth» and almost all of the
later legislation [1].

«Cathedral Code» of Tsar Alexei Mikhailovich in 1649 adjusted the
necessary defense too [2].

«Code about penal and correctional punishment» in 1845 permitted to
self-defense in the protection of persons, property and honor of women. The
defense was allowed not only to protect themselves, but also for the protection
of other persons in danger [3].

«Criminal Code» of 1903 gave a generalization of the definition of self-
defense, determining that «there is revered criminal act perpetrated with the
necessary defense against unlawful attacks on a person or property of
protecting person or of another persony.

Legislation of the Soviet Union defined the right to self-defense, starting
with the « Guiding Principles of Criminal Law « in 1919, however, most
generally it was formulated in the « Penal Code of the Russian Federation in
1922 «, which was applied on the territory of Ukraine [4].

The Criminal Code of the Ukrainian SSR in 1927 fully repeated the
provisions of the previous Code.

Fundamentals of Criminal Legislation of the USSR and the Union
Republics of 1958 and the Criminal Code of the Ukrainian SSR in 1960,
paying no attention to editorial changes, almost identically recorded this
provision.

In 1990, the Supreme Soviet of Ukrainian SSR adopted the Law «About
amendments and additions to the Criminal Code of the Ukrainian SSR»,
which was substantially redrafted Article 15 of the Criminal Code in the
direction of democratization of the institution [5].
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Justifiable defense (according to the law of Ukraine) is acts done to
protect the lawful rights and interests of the person who defends himself or
another person, as well as the public and the state interests from the socially
dangerous attempt by causing the one who infringes, damages required and
sufficient in this setting for immediate diversion or termination attempt, if it
was not exceeded the boundaries of self-defense [6].

The Criminal Code refers to self-defense to circumstances exclusionary
criminal activity.

The right to self-defense is a natural and inalienable, absolute human
right. This means that all the other parties can not lawfully prevent a citizen
exercising the right to self-defense.

In other words, every citizen has the right to self-defense regardless of the
opportunity to seek help from the authorities or official persons to prevent or
stop attacks. Availability of the right to self-defense is not connected well with
the existing possibility for the person to seek help from other citizens. The
Criminal Code states that every person has the right to self-defense regardless
of the opportunity to avoid socially dangerous encroachments, or seek the
assistance of other persons or authorities [7].

Assigned to Article 36 of the Criminal Code of Ukraine the right of
everyone to self-defense of a socially dangerous encroachment is an important
guarantee of the constitutional provisions. It is based on the inviolability of the
rights and freedoms of man and citizen, the inalienable right of every person
to life, his home and property, as well as it provide conditions for the
protection of the interests of society and the state [8].

The Constitution states that «everyone has the right to protect his life and
health, life and health of others from unlawful encroachments.» Therefore, the
right to defense is recognized by the Basic Law of Ukraine one of the
fundamental human rights. The provisions of the Criminal Code of Ukraine
are development and concretization of the constitutional injunctions.

The right to self-defense is an absolute: every person has the right to take
defensive measures against socially dangerous assault regardless of whether it
has a chance to avoid attacks (run, barricaded the door, etc.) or every person
has the right to seek help from the authorities or other certain individuals.

For certain individuals, such as, for example, police officers, military,
self-defense is a duty, which involves evading responsibility. According to the
Constitution of Ukraine defense of the Fatherland is the duty of a citizen of
Ukraine, that is, protection against the encroachments of the state is a
constitutional duty [9].

Actions committed in a state of self-defense, if they were not exceeded
self-defense borders, are considered to be legitimate; and they can not be a
basis to institute not only criminal, but also civil or any other legal
proceedings against the person.
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Exceeding the limits of necessary defense, the law recognizes the
intentional infliction of serious harm to infringe that does not correspond to
the danger of abuse or situation of protection.

Under heavy damage by exceeding the limits of self-defense should be
regarded as the death of a person or causing him serious bodily injury.
Inconsistency serious damage caused encroaching danger of abuse or situation
of protection should be considered explicitly when it is taking into account the
circumstances are obvious to every man, therefore, for the defender.

So, obviously inappropriate will not be caused by the necessity of serious
injury to a person who intends to commit theft, and makes no attempt to
provide physical resistance. Excessive force should also be considered and
cases where a person has caused grave damage to encroach, while having the
opportunity to prevent or stop an infringement is clearly with causing less
damage and aware of this possibility [10].

Liability for exceeding the limits of self-defense arises only when there is
damage of two types, namely, serious injury (Art. 118 of the Criminal Code of
Ukraine), or premeditated murder (art . 124 of the Criminal Code of Ukraine).
In other cases, exceeding the limits of necessary defense is not a crime.

The criminal case brought on the fact of an act committed in a state of
self-defense (if there was not exceeding its limits), must be closed due to lack
of evidence.

For prevention attacks special resources may be used that operate in the
absence of the person whose interests are suffering losses. The use of such
resources is only possible in cases where the damage is excluded persons who
have not committed socially dangerous acts and the damage is not beyond the
limits of necessary defense. In view of this range of tools which can be used to
prevent attacks, it includes mainly passive protection means constipation,
locks, doors, grills, alarms and etc.

It is unacceptable to use, such as traps, which are installed in the vehicles,
leaving poison in food to prevent theft from premises, exposed live wires and
etc. Such actions are not considered justified for necessary defense; a person
who uses them is solely responsible for damages.
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Hayionanvrozo opuouunuti ynisepcumem imeni Apociasa Myopozo

MEJUKO-IIPABOBE 3HAUYEHHS TA CYTHICTb JIKAPCBKOI
TAEMHHUII B KOHTEKCTI KPUMIHAJIBHOI'O 3AKOHY

Koncturynis Ykpainu, a came ctatts 49, mporoyiourye, Mo KOXeH Mae
IIPaBO Ha OXOPOHY 3/IOPOB s, MEAWYHY JOIIOMOTY Ta MEIWYHE CTPaxXyBaHHS
[1]. Crarta 32 MICTUThH 3a00pOHY BTPYYATHCh B OCOOMCTE 1 CIMEIHE KUTTH, a
TaKOK 3a00poHy 30uparu, 30epiratv, BUKOPUCTOBYBATH KOH(DiIEHIIIHY
iH(opmMmariito po ocody 0e3 ii 3rogu. AHaJIOriuHI MPUHIIMIN BCTAHOBJICHI B
3aranpHIN Aekmaparii mpaB JoauHU Ta KOHBEHIIIT PO 3aXKUCT MpaB JIIONHU
Ta OCHOBOMOJIOKHHMX cB0oOON [2; 3] Ilomoxkenns crarri 145 KK VYkpainn
BCTAQHOBJIIOE TOKapaHHs 3a YMHCHE PO3TOJIOLIEHHS JIKapChKOI TaeMHULI
0c00010, AKI BOHA CTaja BiloMa y 3B’SI3Ky 3 BUKOHAHHSIM MPOGECIMHUX Yu
CITy>k00BHX 000B’SI3KiB, SIKIIO TaKe JISTHHS CIIPUYMHUIIO TSHKK1 HACIIJIKH.

OpHi€ero 3 HAWMOMIMPEHIMKUX TPOOJIEM CbOTOJCHHS BUCTYMA€E JIKApChKa
TaEMHULISI, SIKa € OJHIEI0 3 OCHOBHHMX CKJIAJOBUX MEIUYHOrO IpaBa Ta
MEIAMYHOI  €TUKH. [HCTUTYT  KpUMIHAJIbHO-TIPABOBOrO  3a0e3MeueHHs
mikapcbkoi Taemuumi (ct. 145 KK VYkpaiam) € BIiZIHOCHO HOBUM 1
MaJoJOCHIPKEHUM HAayKOIO KpPHUMIHAJIBHOTO TMpaBa YKpaiHu. YBeEIEHHS
KPUMIHAJIBHOI BIMOBIJATBHOCTI 32 PO3TOJIONIEHHS JIIKAPChKOI TAEMHHII 3
OJIHOTO OOKY, CBITYUTH MPO 30UIbIIEHHS 3aCO0IB OXOPOHU MpaB I'POMAJISH,
ajie, 3 1HIIOTO OOKYy, BPaXOBYIOUM JIOCUTh HEUACTE 3aCTOCYBaHHS 3a3HAYEHOI
cTaTTi, 0OyMOBIIIO€ HEOOXIAHICTh BUPIMICHHS POy NUTaHb, MOB’SA3aHUX 3
3arajJbHO  COILIAJBHOIO 1  KPUMIHAJIBHO-NPABOBOID  XapaKTEPUCTUKOIO
HE3aKOHHOI'0 PO3TOJIONICHHS JIIKAPChKO1 Ta€MHMIII [8].
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