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axkaoemusLy

TEOPUSI IPABOBOI'O T'OCYJIAPCTBA
B YKPAUHCKOM U PYCCKOMN HAYYHOM MbBICJIN

CrnoBo Rechtsstaat nnm «BEpXOBEHCTBO 3aKOHa» SBIISIETCS HEMELKHUM
BapHaHTOM aHTIHiicKoro cioBa Laws Empire, kotopoe xeiimc XappuHTTOH
BBEJI B TEOPHIO TocynapcTa B cBoelt pabore The Commonwealth of Oceana
(1656) u ¢ KOTOPBIM OH CBsI3aj] 06pa3 roCyAapCTBa, B KOTOPOM JOJKHBI OBLIH
IIPABUTh 3aKOHBI.

W mepsriit GpyHmaMeHTaNBHBIN TepMaHCKul TeopeTuk P. ¢poH Moms man
cienyionee pasbsicHeHHMEe Rechtsstaat: «HOBBI THIT KOHCTHUTYIITHOHHOTO
rocygapcTBa, KOTOpOE JOJDKHO OCHOBBIBATHCSI HAa  3aKpeIUIEHHH B
KOHCTHTYLUMH IIpaB M cB0OOOJ TpaxkJaH, Ha OO0ECHEYCHWH MeXaHU3Ma
cyneOHo# 3amuTel nHAMBHAAY [1, c. 1-2].

Poccuiickas mpaBoBas cHCTeMa, BO3HHKIIAs B pe3ynbTare mpeolpa-
3oBannii XIX Beka B pesynbrate pedopm umneparopa Anekcanupa II,
ONMPAETCsl MPEKIE BCEr0 Ha HEMELKYI IpPaBOBYIO Tpaauuuioo. MMeHHO
OTCIO/Ia UMIIEPHSI ¥ TO3aUMCTBOBANIA JOKTpUHY Rechtsstaat.

OmHMM W3 MEpPBBIX PYCCKO-YKPaMHCKUX HCCIeNoBaTelIe IpaBOBOTO
rocynapcTBa cran b.A. KucTsakoBckuii, KOTOpPBIH y3Hall 0 JaHHOW KOHLIEIINH,
0o0ydasich B ©BpPONEHCKAX YHHBEPCHUTETaX, TaKMX KaK bBepiamHCKOM,
Copbonnckom, CrpacOyprckom. OH, BBIIENIHI B KadecTBe Hambolee
IJIaBEHCTBYIOIIETO U OCHOBOIIOJIATalOIIero MpHU3Haka MpaBoBOro rocyAapcTBa
OrpaHMYCHHE BJACTH MOHApUIEH BJIACTH OONIECTBOM, YTO M HaOronan B
3amagnoit EBporre: «...BIacTd MOJ0KEHBI W3BECTHBIE TPAHHUIIBI, 31€Ch BIACTD
OoTrpaHWYCHA U MOJ3aKoHHa» [2, ¢. 261].

B nanbHeiimem npaBoBeAbl CHOPWIM O IJIABEHCTBYIOUIUX MOJIOXKEHUAX
KOHLENIUY IS pa3BUTHs €€ BO33peHull B Poccuiickoil uMnepuu.

BONBIIMHCTBO TaKMX CHOPHBIX BOIPOCOB 000OOIMI B CBOMX TpyAax
ILE. Ka3zaHckuii, BBIOENABIINN, YTO «TJaBHBIM OCHOBaHUEM U IBUTATEIEM
JKU3HU SBJIAETCS HE IPaBO, a HALMOHAIbHOE CAaMOCO3HAHUE, PEIUrus U
HPaBCTBEHHOCTHY [3, ¢. 43].
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VIMeHHO maHHAs TMO3WIMS CTala TJABSHCTBYIOIIEH B BOMPOCE PAa3BUTHS
MOHATUS B JAaHHOM crte3u. M3ydenue Bompoca mnpopomxun II.M. Hosro-
pOJLEB, B IOCIEACTBUM 3aKIIOYMBIIMK, YTO OCHOBOIOJATrafouias MPHPOAa
CTaHOBJICHUS TIPaBOBOTO TOCYJApCTBA BBIPAKAeTCS 3adacTyl0 B HEKOM
«HPaBCTBEHHOM O0beIWHEHUH Beex» [4, ¢. 121].

A mpodeccop H.H. AnexceeB moxasbiBall CBOH Hay4YHBI MMIEpPAaTHUB —
TrOCyJapCTBO CTAHET TOTJAa WACANBbHBIM, KOTJIa B HEM «IIOMHMO TPABOBBIX
JKUBYT ellle ¥ HpaBCTBEHHBIE CHITB [5, ¢. 275].

[MapamnensHO 3TOMY, OOMH M3 TEPBBIX YKPAUHCKUX IIOJUTOJIOTOB
C.C. /IHuCTpSHCKMH IHCall, YTO NMPaBOBOE TOCYJapCTBO MMEET IEbI0 CTaTh
LEHTPOM BCETO IpaBa, OPTaHHW30BaTh OOIIYI0 OXpaHy TpaXIaH M HaIAAKy
BCEro aIMHHHCTPATHBHOTO almapaTa Kak pa3 Ui TOro, YTOOBI IIPaBO MMEJI0
CBOIO UCXOAHYIO TOUKY [6, C. 5].

W, ecniu B pycckod MbICIM — MEPBOCTEIIEHHYIO pOJb WUrpajia Hekas
HPaBCTBEHHOCTh, TO B YKPAWMHCKOM MJOKTpUHE OCOOYI0 pOJb HrParoT
OrpaHMYEHHE BIACTH CAMOTO TOCYJapCTBa M BO3BEIMYMBAHKIE POJIM HAPOa.

«..YcTrymas MeToqy MCTOpH3Ma B IIpaBe, Ipelyiaraio oOpa3 HOBeWIIero
rocygapcTBa. B OCHOBe KOHIEHIMM T'OCYIapCTBa BO3JIOXKEHBI IPOPOUYCCKHE
cioBa 1mosTa: «B cBoell xaTe cBOs MpaBja M CHJIa M BOJISD», CBSI3aHBI C IPABOM
HapoJIOB Ha CaMOOIPE/ICIICHNE); HACTOSIIEEe HApOJIHOE 3aKOHOJATEIHLCTBO B
rocyaapcTBe, CO3JaHHOE Ha OCHOBE CIIPAaBEUIMBOCTH M OOIIEM YBa)XKCHHH K
TpyLy, IPHUHIMUIBLI TOpSAKa €€ OpraHu3alld Kak BeIyllue OCHOBBI
TOCY/IapPCTBEHHON CHJIBI U ITOCTOSIHHOM TOTIBITKE pean3allii «BOJIH HapOaa»
BO Bcex c(hepax rocyiapcTBEHHOH U 00IIeCTBEHHOM Xu3HU [7, c. 229].

B ¢unocodceko-npaBom Bompoce muicauTens B. ConoBseB ObUT OTIHYEH
0T CBOMX MoOpaTHMOB, BHJS cieayromee: «3ajgada IpaBa BOBCE HE B TOM,
4TOOBI JIeXKaluii Bo 311e Mup obparmics B LlapctBo boxue, a Toipko B TOM,
9TOOBI OH — JI0 BPEMEHH He TpeBpaTHiics B aa» [8, c. 633].

Bonee riy6e mpobiema CTaHOBJIEHHUS NTPABOBOTO TOCYJapCTBa B TEOPUHU
Havyara XX BeKa paccMaTpUBaliaCh YKPAHMHCKAMH YYCHBIMH-FOPHUCTAMH
b. KuctsakoBckum u C. KoTiasipeBckuM.

ITocne Ilepmoit peBomouuu B Poccuiickoit umnepun KuctsxoBckuii B
M3BECTHOM IIPaBOBOM cOopHHKe «Bexw» myOmukyer crathio «B 3ammty
mpaBa». Tam OH OOOCHOBBIBacT HE3BIONIEMOCTh IpaBa W MPEIYNPEKIACT
MHTEJUIMTCHIMIO, KOTOpasi B CBOEH PEBOJIIOLMOHHOM /ESTEIBHOCTH CUUTaa
BO3MOJKHBIM HE CBSI3BIBATH CCOS IOPHIUUCCKUMHU HOPMaMHU U JIaxke OOPOTHCS ¢
JIECIIOTH3MOM 3aKOHA, O BO3MOXHBIX HEIPEABUIACHHBIX TOCIEACTBUSX TAKUX
B3TJIAO0B. HpI/I[II/IHBI HU3KOT'O ITPaBOCO3HAHUA HMHepCKOﬁ UHTCJUIMTCHIUU OT
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Bapmasel 10 BiaguBocTtoka oH onpeaensil He TOJIbKO B IOCTATOYHON HUILETE
OKpY)KaloIleW IpaBOBOW JKW3HH, HO W B 3aWTPBIBAHUU C YBICUYCHHEM
MeTaQHU3MYCCKUMH PEIICHUSIMH TOJIUTHYCCKUX M HPABCTBCHHBIX TPOOIEM
MOCT-PEBOJIIOIIMORHOrO 00mecTra [8, ¢. 839-840].

KotnspeBckuit xe oOpaTHi BHUMaHHWE Ha COBEPIICHHO JAPYTHE aCHEKTHI,
HArJISHO TPOBO3IIIACHB HJCIO IPaBOBOTO TOCYNApCTBa, BBEAS €€ B 00MXOn
COBPEMEHHBIX  LMBWJIM30BaHHBIX TOCYAapCTB, B COBOKYINHOCTH TeX
OXXMIAaHWH, KOTOpBIE oOpamaer wWIeH TOCYJapCTBEHHOTO Coro3a K
pyKoBoaUTEISIM 3TOro 00BenuHeHHs. «[IpaBoBOe TrocyIapcTBO CTANO OJHUM
U3 MOJUTHYECKUX 3aaHHH... CIOCOO €ro CO3/IaHusl €CTh B TO )K€ CaMOe BpeMsl —
IIPH HEJIOCTATKaX YeJIOBEUECKOH MPHUPOABI — oOecredyeHne 3TOi BO3MOXKHOMN
cripaBemuBoCcTH» [8, ¢. 836]. PeBomonms 1917 roma mocrtaBumiia Ha JOJTHE
TOJIBI B TYIHK Pa3BUTHE TCOPUU MPABOBOTO FOCYIAPCTBA.

CrnpaBeqyimBo  MHenuwe akanemuka FO.C. Illemmrydenko, 4YTOo «B
rocyaapcTBOOOpa3yrome JeSTeNbHOCTH JIydlle HWATH OT OO0mero X
KOHKPETHOMY, a He Hao0opoT, NOoToMy 4YTo 03 TeopuHM NpaKTHKa
JIeUCTBUTENBHO cienay [9, c. 3].

[lonaTne «mpaBOBOE TOCYJApCTBO» SABISETCA OCHOBOIOJIATAIOIINM
(HO HEoNpeAETICHHBIM) MPUHIUIIOM, KOTOPBIA (GUTYPUPYET B CAMOM IIEPBOM
nMmnepaTuBHOM noioxeHnu Koncrutynuu Poccun: «Poccuiickas @eaepanus —
Poccuss ectp gemokparmdeckoe (ermepaTHBHOE IIPaBOBOE T'OCYAapCTBO
¢ pecrybnukaHckoi Qopmoii mpasneHus» [10]. Touno Tak ke TmepBoe
UMIepaTHBHOe ToJoxeHHe KoHCTHTynuum YKpawHBI — MPOBO3IJIAIIACT:
«YKpanHa eCTh CyBEPEHHOE M HE3aBHUCHMOE, IEMOKPATHIECKOE, COIMAIBHOE,
mpaBoBoe rocynapctBo» [11]. IlombITka mnpumaTe CMBICH BBIPAXKCHUIO
«IIpaBOBOE I'OCYAAPCTBO» HOCHUT JAJIEKO HE TEOPETHYECKUH XapaKTep.

Banepuit 3opekun, npeaceparens KoncrtutymuonHoro Cyna Poccun,
mucan B 2003 roxy: «CraHOBIEHHE PABOBOTO TOCYAApPCTBA AABHO SBISETCA
Haleil KOHeYHOH [eJbio, M 3a MOCIEeJIHHE HECKOJBKO JIET MBI, 0€3yCIIOBHO,
CEPbE3HO MPOJBHHYIUCH B 3TOM HampapieHHH. OIHAKO ceiiyac HUKTO HE
MOXET CKa3aTh, YTO MBI JOCTUTIIN 3TOH Tiesm» [12, ¢. 53].

HcTopusa yKpanHCKOTO M PyCCKOTO HapOJOB KPEMKO CIUIETeHa, y HAC €CTh
o0mIass mpaBoBas HAIMOHAJNbHAs WHAEs, IIONYYUBIIAS CBOE pa3BHTHE C
npesHelmmx BpeméH Kuesckoit Pycm, korma Hawano ¢dopMupoBarthes
yBaxkeHue K «Pycckoil mpasne» kHA3s fIpociaBa Myzaporo, 310 3aj10KUII0
HEKUI HAIMOHAJBHBIN KOJ OTHONICHWS IIpaBa K YECTH W JIOCTOMHCTBY
mugHOocTH. HO B TONHON Mepe HAIM JEMOKPATHYCCKUE WHCTHTYTEHI
HACTOSIIIIET0 BPEMEHH HE MOTyT OOCECIeYHTh MOCTPOSHHE IMPABOBOTO
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roCyAapcTBa, IPaBy HEOOXOIUMO OTBEYaTh KaK OOBEKTHBHBIM MOTPEOHOCTIM
OOIIECTBEHHON JKW3HM, TaK M, TIJIABHOE, pEANbHBIM BO3MOXKHOCTSAM HX
VIOBJICTBOPEHHS, a OCOOCHHO B HAI[MOHAJIBHO-KYJBTYPHOM  AaCICKTE
FOPUIMYECKUX OTHOIICHUI.
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