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JAESAKI ACHHEKTH OBXOZY 3AKOHY
Y MIZKHAPOJHOMY ITPUBATHOMY IIPABI

Y TicHOMY 3B’SI3Ky pa3oM i3 IpOIIECOM €BPOIHTErpallii YKpaina nepedyBae
y Tporeci SKiCHOI 3MiHM NPHUBAaTHOIPABOBHUX BITHOCHH, IO YCKJIaTHCHI
IHO3EMHHUM €JIEMEHTOM. Y [aHOMYy KOHTEKCTI BaXJIMBHM HOPMAaTHBHUM
JOKyMEHTOM € YTroJa Npo acomianiro MibK YKpaiHolo Ta €Bporneiicbkum
Coro3om Bing 27.06.2014 poky, mo rapaHTye 30IMKEHHS Ta AaKTHBHY
B3a€MO/IiF0, 30KpeMa, MK YKpaiHoto Ta KpaiHamu-ydacHumsaMu €C. I3 num y
CBOIO Yepry IOB’si3aHe 3pOCTaHHS BILIMBY Ha HalliOHAIBHY IPAaBOBY CHCTEMY
KOHLIEMIIi jus commune europe, IO ICTOTHO BIUIMBAaE HA PO3BUTOK
MI)KHapOJHOTO IPHBATHOTO NPaBa.

OnHak BapTO BPaxOBYBaTH, L0 TaKa B3a€MOJIS SIK HACHTIJOK ITOPOIKYE HE
TUIBKA TapMOHI3AIlil0 Ta pO3MMPEHHS MEX 3aKOHOJIABcTBA Yy cdepi
MDKHapOJHOTO IIPHUBAaTHOIO IIpaBa, a M CHpPUSE€ BCTAHOBICHHIO IIEBHHUX
OOMEXEeHb CTOCOBHO 3aCTOCYBaHHS HOpM TIIpaBa 1HO3EMHOI JiepiKaBH.
BesymMoBHO, naHa TMO3MLIS CTOCYEThCS TAaKOTO JIOCHUTH-TAaKW CIIIPHOTO
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NPUBATHOIIPABOBOTO I1HCTHTYTY SK OOXiX 3aKOHYy, IO XapaKTepU3yeThCs
HHU3KOIO OCOONMBOCTEH Y 3aCTOCYBaHHI HA TPAKTHIII.

Hacamnepen, BapTo pO3KpUTH TOHATTS [OaHOTO sBHIIA. B Mexax
HAI[IOHAJILHOTO 3aKOHOJABCTBA BOHO MICTHTBCA y M. 9 4. 1 cr. 1 3akoHy
VYkpainu «IIpo Mi>kHApOIHE IPUBATHE IIPABOY, A€ 00XiJ 3aKOHY BU3HAYAETHCS
SIK 3aCTOCYBaHHS 10 IPABOBIIHOCHH 3 IHO3EMHUM €JIEMEHTOM IpaBa iHIIOTO,
HIX MPaBo, Mepea0aYcHe BiAMOBITHUM 3aKOHOIaBCTBOM [1].

TakuMm 4nHOM, BOA4YaeTbCs, [0 [€ HAMaraHHd YXWIHTHCS Bif
CHECIIPHUATIMBOTO) I OCOOH YX OCi0 MPaBOMOPSAKY, BUKOPUCTABIIN OUTBII
BUTIIHUI 3aJI€KHO BiI XapakTepy BiIHOCHH, SIKi MParHyTh BPETYJIIOBATH 3a
JOIIOMOTOI0 TpaBa iHO3eMHOI AepaBH. Ha mpakTuii Iie BHKIMKAaE IMEBHI
TPYJAHOLII B CyIOBil cdepi, amke Oyab-Kuil Cyals y TakoMy pasi Mae
MepecBiqUUTHCS Y TOMY, IIo: 1) 3acrocoBaHi iHO3eMHI NpPaBOBI HOPMHU
Oe3nocepelHFO HE Cylepedarh HaIllOHaJbHOMY IpPAaBOIOPSIKY; 2) B Hallio-
HAJIbHOMY 3aKOHOJIABCTBI BiJICYTHS IMIIEpaTHBHA HOpPMa 3 TAHOTO MPHUBOLY, i
BOHA ITiJUIsirae 000B’ I3KOBOMY 3aCTOCYBAHHIO.

VY 3aranbHOMY BHITISAI Y AOKTPHHI MIKHAPOJHOTO TPHBATHOTO IIpaBa
00Xi11 3aKOHY pO3yMi€THCS HACTYITHUM YHHOM:

1. CyTHicTh 00XOJy 3aKOHY: IPHUB’S3Ka IO TEBHOTO 3aKOHOJIABCTBA...
1HOJII CTBOPIOETHCS IITYYHO 0co0amH, sIKi 0a)karoTh YHHKHYTH 3aCTOCYBaHHS
o iX TPaBOBIMHOCHH TPHUMYCOBHX 3aKOHIB, SKHM MiAMOPSAKOBAaHE IIe
MIPaBOBIJHOILICHHS.

2. «O6xomom 3akony B MIIplI € cutyauis, B sIKiii CTOpOHH HaBITh 1 HE Man
HaMipy clieniabHO YHHKHYTH 3aCTOCYBaHHS OJJHOTO 3aKOHY, a IPOCTO 00pan
3aCTOCOBHHMH HOPMH, SKi HE MOXKYTb PETYIIOBATH L(i».

3. 3a0opoHa 00XOJy 3aKOHY «O3Haya€, MO0 BHOIP CTOPOHAMH IMiJIsATae
3aCTOCYBAHHIO IIpaBa He MOBHHEH MEpPeCciliayBaTH €IWHOT METH — YHHKHYTH
iMrepatuBHUX HOpM. Takuit BUOIp y KaTeropisx aHIJIOCAKCOHCHKOI CHCTEMHU
MpaBa iMCHYBaBCs O JOOPOCOBICHUMY.

4. CytHicTh «00X0Iy 3aKkoHy» € 3abesmeueHHs criiikocti MIIpIl mpm
B3a€MO/Iii HallIOHAJFHUX MPABOBHX CHUCTEM [2].

TakuM 4YMHOM, 3aralbHa KOHIEMIS 00XOAy 3aKOHY 3BOAUTHCA [0
HACTYIHOTO (OPMYIIIOBAHHS: SIKIIO HEMAae CYMHIBIB y J0OpPOCOBICHOCTI
BHOOpPY CTOpOHAMH TIpaBa, MO 3aCTOCOBYETHCS, MNAaHWH BHUOIp IIJIKOM
npuiiMaeTbes. Y ToOMy pasi, SIKIIO 5K BUOIp CTOPIH € IBHO HEJOOPOCOBICHUM, TO
CyJl Ma€ MPaBo BIAXMIMTH HOTO HE 33JJ0BOJIBHUTH 1 BU3HAYNUTH NPABO, 110 Mae
3aCTOCOBYBATHCS 10 THX YU IHIINX NPABOBIIHOCHH, HA OCHOBI 3BHYaifHOI
KOJTi3i#HOT npuB 53k [3, c. 28].
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VY OinpOiocTi Aep’kaB NMUTAHHS 00XOMy 3aKOHY BHPILIYIOTbCS B paMKax
CYZOBOI MIPAKTHKH, PO LI0 3a3Havasocs aemo padime. Lle 00yMoBiIeHO umM,
mo nii cy0’ekTiB 3a3Bu4ail OynyTh NepeBipeHi Ha BiJIOBIIHICTE HOpMaM
HalliOHAIBHOTO TIpaBoNoOpsAKy. Halfuacrime Taki npeneaeHTH TparisioThes Y
cdepi IOTOBIpHUX, NUTFOOHO-CIMEHHHX, MONATKOBHX BiTHOCHH, TaKOX IpHU
peecTparlii IOpUANYHUX OCi0 Ha MIJIbFOBUX YMOBaxX i T. II.

Tako>x BapTO 3a3HAUUTH MPO TE, 1110 HOPMH 3aKOHOJIABCTBA OaraTboX KpaiH
B3araji He BH3HAa4Ya€ TaKOTO IHCTUTYTY SK o0Xin 3akoHy (ABctpis, ['peris,
€rumer, Iramis, ['pysia, [lepy). Ommak i He MeHIIa KiTBbKICTH JAepikaB
3aKOHO/ABYO 3akpimiroe ioro perymosanHs (Icmanis, Kanaga (KseGek),
VYkpaina). Ha npuxnani Hamoi nepkaBu JaHa NMpoOJIEMaTHKa PETYITIOETHCS
ct. 10 3Y «llpo MikHapoAHE MPUBATHE MPABO», SIKA BCTAHOBIIIOE HACHIJIKA
0o0Xolly 3aKOHy 1 BHU3HAa4Yae, W10 NPAaBOYMH Ta iHII [Jif y4YacHUKIB
MIPUBATHONIPABOBUX BIJHOCHH, CIIPSAMOBaHI Ha TiJNOPAIKYBAaHHS LUX
BiTHOCHH TIpaBy iHIIIOMY, HI)X T€, 0 BU3HAYAETHCS 3TITHO i3 UM 3aKOHOM, B
00Xi HOro IoJI0KeHb, € HIKUEMHUMH. Y IIbOMY Pa3i 3aCTOCOBYETHCS MPABO,
SIKE TJUIATAE 3aCTOCYBAHHIO BIATIOBIIHO IO HOPM IbOro 3akonHy [1].

JlaHa cTaTTs € MPHUHIMIIOBOIO HOBEJIOKO, SIKOi HE OyJ0 B HALliOHAJILHOMY
3aKOHOJIABCTBI 3a paJsIHCBKMX uyaciB. Hacammnepen BoHa IOKJIMKaHa
3a0e3Me4YnTH AOTPUMAHHS NPHHIMITY 3aKOHHOCTI Ta JDOOPOCOBICHOCTI IpH
3IiHCHEHH] MPUBATHUMH O0CO0AMH MOKJIMBOCTEH, TiepeadadeHnX aBTOHOMIEIO
BoJIi cropiH. 3okpema, JloBrept A. C. BUpI3HSB /IBi KaTeropii 00Xo/ay 3aKoHy,
acame: 1) o0xix BacHoro 3akony (fraus legi domesticae); 2) 00xix iHO3eMHOTO
3akony (fraus legi externae) [4]. Y 3B’s3Ky 3 MM MO>KHA 3pOOHTH BUCHOBOK,
10 HOpMa YKPaiHCHKOT'O 3aKOHOAABCTBA ITiIMA/IA€ i IIEPITy KaTeTropito.

[lincymMoByrO4M BHIICHABEICHE, BapTO 3a3HAYMTH, IO [IHCHO HaHUUN
MIPUBATHOTIPABOBUH IHCTUTYT € CKJIaIHUM B pEryIIOBaHHI, aKe BiH €
3aKOHOZABYO HEBU3HAYEHHUM y 0araThox JeprkaBax. OTke, 3aKpilIeHHs JaHOT
KoHIenuii Mac HaOyBaTH OUIBIIOrO MOMIMPEHHS, HE3BAXKAIOYH Ha 4YacToTy ii
BHUKOPHCTaHHS, a/KEe HE BCi THIW BiTHOCHH HAaJC)XHHUM YHHOM BPETYJIbOBaHI
Ha 3aKOHO/IaBYOMY PiBHI B Pi3HHX KpaiHaX, [0 y CBOIO Yepry Aa€ MOKIUBICTD
BHUKOpHCTaHHSI 00X0/y 3akoHy. BogHouac 11e 0 mosiermmio podoTy CyaoBUM
OpraHam, aJpke y TaKHX BHIaJKaX BOHM O MajM YiTKO BH3HAY€HI NPaBOBi
MACTaBU Ui BHU3HAHHA TOTO YHM IHIIOTO TPABOYMHY HemicHEUM abo
HiK4eMHHAM. TakoX HE MEHII HPOOJIEMHHM MOMEHTOM € CITiBBIIHOIICHHS
00X0lly 3aKOHy i3 TPHUHIMIIOM aBTOHOMIi BOJI CTOpiH. Y TakoMmy pasi
3aKOHO/IaBYa BH3HAYCHICTh HajaBasa O UYiTKe pPO3MEXKYBAaHHS JaHUX
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KOHLeNUid 1 He Jomyckama O 3JOBXKHMBaHHA npaBamMu y  cdepi
NPUBATHONIPABOBUX BiTHOCHH, YCKIIaTHCHUX 1HO3EMHUM €JIEMEHTOM.
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