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ICTOPIA TA TEOPISA JEPKABHU TA ITPABA,
PLIIOCODISA ITPABA

Boiinosa M.B.
cmyoenmxa,
Hayionanvhuil ynieepcumem biopecypcis
i npupoodoxopucmyeanus Yrpainu

A0 IMTAHHJ INTPO HEOBXIJIHICTD JOCIIIKEHHSA
KATETOPII «ITPABOBA JIMCHICTb» SIK YMHHUKA,
IO BUSHAYAE PIBEHb IIPABOBOI KYJIbTYPH
CYCIIIVIBCTBA

HaykoBo-1ipaBoBi JOCIiIXKEHHsI KaTeropii «I1paBoBa AIHCHICTB» 1 ChOTO/IHI
3aJIMIIAIOTHCS aKTyaJIbHAMHE. Y IIOJICHHOMY JKHTTI HE JIMIIE OKpeMi JIfo/u, a i
OKpeMi HAayKOBIIl YacTO IUTYyTalOTh IIPAaBOBY MiHCHICTb 3 peabHICTIO,
OTOTOXKHIOIOYH 200 MiAMIHIOYH 11l TOHATTA. [Ipo 1e 3a3naqae i FO. oy sik:
«TepMiHN «IIHCHICTB» Ta «PEaIbHICTE) Yy 3arajlbHUX 1 HaBiTh Qi10cO(CHKIX
CIIOBHHKAX YacCTO OTOTOXKHIOIOTHCS, NMOAEKYIH BHUKOPHUCTOBYETHCS OIHE 3
OJIHUM JUTS TIepenadi 3MicTy. BTiM, € AesiKi MUTaHHs, Ie BCE K BapPTO MIPOBECTU
YTOYHEHHS 3MICTIB ITUX CIiBY» [2, c. 47].

OCKIUTBKH Ti PeanbHICTIO PO3YMIIOTh NMEBHHUHN 3pi3 HAIIUX YSBICHH IPO
BiTHOCHHH 1 3B’SI3KH, 1[0 YTBOPIIINCS, ICHYIOTh YA MOXKYTh ICHYBaTH y IpoIieci
KUTTEMISITBHOCT] JIFOJICH, 1X B3aeMOJIl 3 NMPUPONOID Ta IHIIUMH JIFOIBMHU
[4, c. 9-10], Tomy peanbHICTH — I TE, IO OXOILTIOE MUHYJE, TEHEPIIIHE i
MaiiOyTHe. Bimrak niiicHicTh Oyne BHCTYHatd THUM, LIO BiIOyBaeTbcs B
peayibHOMY Yaci, TOOTO TUTBKH TEHepiliHe. PO3rIsSHEMO NeTalbHIIIe TOHATTS
«TpaBOBa JAIHCHICTHY.

3ara;oM mIACHICTH € (iIOCO(CHKOI0 KaTeropi€o, MI0 IIKaBUTh
MIPEACTaBHUKIB Pi3HUX (L10cO(PCHKUX IIKIN 1 Tewid I1e 3 4aciB ApHCTOTENs,
SIKMI TPAKTYeE 1€ TIOHATTSI SIK peasti3allito IeBHUX MOXKINBocTel. Kputnkyroun
IDTATOHIBCHKUN CBIT ieH, APHCTOTENb MHIIE, IO TiHCHICTh — e CyKYITHICTh
OIMHUYHHX TPEAMETIB, IKi MOXKHA crioctepiratu [1, ¢. 37].

Sk dinocodcebka KaTeropis, «IHCHICTE» BKIIOYA€E TaKi OCHOBHI aCIIEKTH:
a) BeCh 00’ €KTHBHO iICHYIOUHH CBIT Y Pi3HOMaHITTiI CBOi IPOABIB, 00’ €KTUBHY
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PEaNBHICTD K aKTyaJIbHO icCHyroue OyTTs; 0) Bce, IO Y CBOEMY PO3BHUTKY
PO3KpHUBAETHCA K HEOOXIAHICTh, PO3YMHE, 3aKOHOMIpHE; B) CYKYIHICTB YCiX
peaizoBaHUX MOJJIMBOCTEH — KOHKPETHHH NpeaMeT, 110 iCHYe B IIEBHOMY
IpOCTOPI 1 9aci; T) cripaBxHe OYTTs, Ha BiAMIHY Bix BuaumMoro [9, c. 115].

CpOTO/HI TiJT HOHATTSIM TIHCHICTH PO3YMIIOTH yCe, 0 00’ €KTHBHO iCHY€E B
JOBKLLTI, € HEBiJ €MHOI YaCTHHOK MAaTepiaibHOIO 1 JTyXOBHOTO JKUTTS
JIFOZICTBA 3arajioM i KOKHOTO OKPEMOTo colliymy [8, ¢. 41], a00 po3risinaroTh i
SIK IUTICHIA KOMIUIEKC TPAaBOBUX SIBHIN i MPOIECiB, IO BKIFOYAaE MO cebde
MIPaBo, IPABOBY JiSUTbHICTH, IPABOCBIIOMICTE, Ta CKIAAETHCS B PE3yIIbTATI IX
B33a€EMO3B'SI3Ky 1 B3a€MOJil, XapaKkTepu3ye TMpaBoOBYy [0 Ha CYCHLIbHI
BiTHOCHHH [6, c. 16].

IIpo 3B’s30Kk mpaBoBOi MiiCHOCTI 1 MpaBoBOi CHCTEMH 3a3Hadae i
H. Onintenko, 30kpema: «l{e NOHATTS TICHO NOB’si3aHE 3 MOHATTSIM IPaBOBOT
CHCTEMH, SIKa € CKJIQIHUM CIIOJY4YEHHSM Pi3HOMaHITHUX CTPYKTYp, €JIEMEHTIB,
mporeciB, TeHAeHIiN. [IpaBoBa MiHCHICT OXOIUTIOE BCi 0€3 BHHATKY MPaBOBi
SIBHIIA, HE JIUIIIC TIO3UTHBHI, a i HeraTHBHI» [7, ¢. 678].

Are € ¥ iHII MIXOAW 0 PO3YMIHHS «IPaBOBOi IIHCHOCTI». 30Kpema,
A. KiimMeHko, HaroJomrye, mo B ii OCHOBI JIKHUTE TIPABO, SIKE PO3YMIETHCS HE
SIK TIO3UTHBHE, HEPO3PUBHO OB’ sI3aHE 3 IPABOTBOPYOIO Ta MPABO3aCTOCOBHOIO
TUSUTBHICTIO IEPKaBH, a SIK SIBUIIE KyJIbTypH [5, c. 35].

[Ipo HeoOXimHICTh Y HOHATTI «IIPaBOBa MIHCHICTEY Yepe3 MiABUICHHS POl
npaBa y (YHKIIOHYBaHHI 1 PO3BUTKY CyCIUIBCTBA, 3MILHEHHS IPOMaJICBKOTO
Ta MMpaBOBOTo MOpsAKYy Bene MoBy i O. Kabanens. 3okpema, BiH BBaxKae, 110
IOPUINYHOMY METOIy NpPUTAaMaHHWIA NPaBOBUH MOTJISA] Ha CBIT, IpaBoOBe
Gauenns aificHocTi. FOpuauaHe misHaHHS AIHCHOCTI (CBIT 00’ €KTIB) OCTAE 5K
IACHICTB, TOOTO SIK CHCTEMa IIPABOBHX SKOCTEH 1 3B’S3KIB Mi3HABaHOL
IIACHOCTI. 3 TOTMAAY FOPUAWYHOI HAyKH 1 IOPUIMIHOTO METONy CYTHICTB
JUICHOCTI — Lie 3HaifjileHa ICTHHA 1 BUSBJIEHA CYTHICTH CBITY IOPUIMYHOTO
mi3HaHHA [3, c. 18].

OTxe, IpaBoBa AIHCHICTH BiAirpae BaXIIMBY POJIb y JKUTTI CYCILIBCTBA.
30kpemMa, BOHA € HEOOXiAHOIO YMOBOIO (OpPMyBaHHA NPAaBOBOi MO3HIIT
cy0’eKxTa mpaBa, OCKUIBKH € YaCTHHOIO HOTo MpaBoOBOro 1ocBiny. Tomy, uum
Kpaie cy0’ekT mpaBa Oyme 00i3HAHWI IIOAO MPaBOBOI MPHUPOIM SBHII, IO
CTaHOBJIATH MPABOBY MIMCHICTH, TO TUM Oinbiie Oy/e MiIcTaB TOBOPHUTH IIPO
HAJIC)KHUN PIBCHb HOT0 MPaBOBOI CBIJOMOCTI Ta MPABOBOI KYJIbTYPH 3arajioM.
A 1e, y CBOIO Uepry, MO3UTHBHO BIUIMBATHME Ha PiBEHb NPABOCBIOMOCTI Ta
NPaBoOBOT KyJIbTYPH YChOI'O YKPATHCHKOT'O CYCIITBCTBA.
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Bospko O.I1.
3000y8ay euuyoi ocgimu,
Hayionanvruii ynisepcumem «Oodecvka 1opuouuna akaoemisy

JIO IUTAHHSA ITPO MICIE IPABOBUX 3BUYAIB
CEPE]J I/ KEPEJI IIPABA

Peanizauiss mpuHUMIIB TPaBOBOi Jep>KaBH, BEPXOBEHCTBA JIETITHMHOTO
3aKOHY Ta MpaB JIOJWHU TPUITYCKAIOTh HASBHICTH HAYKOBO OOIPYHTOBAHOI
KOHIIeTii JpKepen mpaBa. PiBeHb po3poOkum 1i€i mpoOiieMu ChOTOMAHI SBHO
HEJOCTaTHIN. AKTyaJlbHOI, Ha HAIll TIOTJISAJ, BBAXKAETHCS HEOOXITHICTH IO-
TepIe, po3riTHYTH MMOHATTS Ta BHIW JDKEPEI MpaBa IiJ HOBHM KyTOM 30pY,
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BUXOISYM 3 TEOPETHMYHHX OCHOB IIPAaBOBOI JIep)KaBH, IO-Ipyre, BIHCATH
IOCATHEHHSI TaKWX HAyK, SK aHTPOIIOJNOTIS, iCTOpis, eTHorpadis B mporec
JOCIIDKEHHS IOJIITHYHUX Ta MPaBOBHX CUCTEM 1 GOpMyBaHHS ysBJIEHHS PO
3arajbHe MMOHATTA Ta CYTHICTh JKEpell IpaBa.

3BUUail — OMWH 13 HAWZABHIMIUX JDKEper TpaBa, i SIKAM PO3YMIETHCS
MPaBUJIO TIOBEIIIHKH, 1110 CKJIAJIOCS BHACIIIOK (DAKTHYHOTO HOTO 3aCTOCYBaHHS
MPOTSATOM TPUBAJIOTO Yacy.

MoKHa BHIUTUTH Taki O3HAaKH 3BHYAIO: &) I033/I€PXKaBHE MOXOPKCHHS;
6) memmcaHa (ycHa) (opma; B) HEBH3HAYCHICTH aBTOPA; I') CIIOHTAHHICTH
BUHHMKHEHHSI Ta NOUIMPEHHS; /) KOHCEPBATU3M Ta PO3BHTOK 3 YacoM;
e) 30epekeHHs, Y Mipy BiIMIOBITHOCTI COLIANBHOI PEaNbHOCTI; JK) BU3HAHHSA
fforo HEOOXiTHOCTI Ta CHPABEAIMBOCTI; 3) BUPAKCHHSA KOJIEKTHBHOI BOJI UM
KOHCEHCYCY BCi€l coLialIbHOT IPyIIH.

Cepen ocHOBHUX BUMOT 0 3BH4aiB (P. Bonkep) BusHauae: crapoBuHY,
Oe3nepepBHICTh, BUKOPUCTAHHS 3a B3a€EMHOIO 3TONI0I0, OOOB'SI3KOBa CHIIA,
BU3HAYCHICTh, y3TOKEHICTh (3BUYAIB MK CO000), perysipHicTh [1, c. 115].

[TpaBoBuii 3BHMuYail 3a3BuyYaii BU3HA4YAaeThCs SK (aKTHYHO copmMoOBaHE
MPOTATOM TPHUBAJIOTO YacCy TPABHIO PETYINIOBAHHS MOBEIIHKH JIIOJACH, SKE
odiuiiiHo BH3HAHO (caHKIIOHOBaHO JIepKaBoIO) B SKOCTI
3arajJpbHO000B’SI3KOBOT HOPMHM IIOBEIIHKH. 3ayBaXMMO, IO 3BHYail CTae
MPaBOBUM, KOJM BIOPSAKOBYE CYCHUIbHI BIIHOCHHH 32 TNIPUHIIAIIOM
dopManbHOT PIBHOCTI CyO'€KTiB, HAAUICHHX B3a€MHHMHU [paBaMH Ta
000B's13kamu. CyKyIHICTb IPaBOBUX 3BHYAiB NPUHUHATO Ha3MBATH 3BUYAEBUM
MIPaBOM.

Bennki mam'starkH nipaBa MuHyJoro (3akonun Many, 3akonn XII tabmwmpb,
Pyceka IlpaBaa), mo aidnum a0 Hac, o cyTi — 30ipKU npaBoBHUX 3BU4aiB. Lle
JUKEpeNno TpaBa BUHMKIO Ha paHHIX eTamax IIPaBOBOTO PO3BHUTKY Ta
OXOILTIOBAJIO HAacaMIIepe ] CIMEHHO-IIIFOOHI, 3eMeJIbHI Ta MAWHOBI BiTHOCHHH.
3BHYa€EBE MPABO 3aKPIILTIOBAIO KOPHCHHUI JIOCBIJ JIOACTBA i OYJI0 ClpsiIMOBaHe
Ha ITOM'SIKIIIEHHS arpecii MiXk pOIOBUMH Ta CYCIICBKUMH TpOMaJiaMH.

3BUUaEBe MPaBO BigirpaBajio BENWYE3HY POJIb 33 YaciB €BPOIEHCHKOTO
CepennboBivusi, kos B V-IX cTomiTTsX came 3BU4ai, BU3HaHI KOPOJIiBCbKUMU
1 LEPKOBHMMH CyJaMH, 3aMIiHIOBAIM IIPABOBI IOEJUHKHA Ta BUIPOOYBaHHS
pizHOTO poxy (BOTHEM, BOJOIO, KIISITBAMH TOIIO) HA TPOIIOBI BiNIIKOAYBaHHS
3aBaaHol IIKoAM. PO3MOBCIOJKEHICT 3BUYAEBOTO IIpaBa B CEPEIHBbOBIUHIN
€Bpori Mi3HilIe MOCITy>KUI1a HAHBAKIIMBIIIOO TIEPEyMOBOIO JUIsl (POPMYBaHHS
KOHLIENTYaJbHUX /1€l ICTOPUYHOI IIKOJIH MpaBa.
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Y cyyacHOMy [paBOBOMY JKHTTI HOPMH  3BHYAa€BOIO  IIpaBa
3aCTOCOBYIOThCS, IIO-TIEpIIE, Y TOPrOBOMY IIPaBi, BKIIIOYAIOYH MOPCBKE,
MIPUYOMY JKEPEIIOM MpaBa 3Bu4aii BusHauuit Kousentriero OOH npo gorosopu
MDKXHApPOJHOI KymiBii-npogaxy ToBapiB 1980 p. (ct. 9); mo-apyre, y cdepi
0i3Hecy K HOpMH AUIOBHX TPAAHWIIH, ISl IKUX BH3HAYAIFHIM € MOJKJIMBICTH
BTpaTH JI0OpOro iMeHi, IUIOBOT pemyramii Ta HacTaHHs Oe3decTs (IO HHUX
MokHa BigHectd bona fides, boni mores, aeguitos, HOpMy, 110 3a00pOHSIE
3IIOBKUBATH MPAaBOM, HOPMY «0OMaH 3HHUIINYE BCi IOPUIMYHI HACTITKN»); TI0-
TpeTe, HOPMH, IO PETyNIOI0Th BiAHOCHHH MIX JIOABMH y MpodeciifHuX
00'eTHAHHSX, TOJITHYHUX HAPTIsX TOIIIO.

Bunatanii ¢axiBenp i3 MOPIBHAIBHOTO TpaBo3HaBCcTBAa Pene J[laBumn,
3aJIe)KHO BiJ yYacTi y TpaBOBid CHCTEMi, BUAIISAE TPH BUAM 3BHUYAIB.
ITo-mepmie, 3Buyai secundum legem (IOMOBHEHHS O 3aKOHY), TMOKJIHMKaHi
MTOJISTIITNTH 3'SICYBaHHsI CEHCY OCOOJIMBHX TEPMIHIB 1 ()pa3 3aKOHY UM CYIOBOTO
piIIeHHs, Taki, SK: 3JIOBXHUBAHHS MPABOM, PO3yMHA IIiHA, POYMHHHU Iepiof
yacy Tomo. Taki 3Bu4ai BilirparoTh, Ha HOro AYMKY, HalBaXXJIMBILy pOJb B
npaBoBii cucremi. [lo-npyre, 3Buuai praeter legem (kpiM 3akoHy)
3aCTOCOBYIOTBCS Y pasi MPOTajJHH Yy MpaBi, ajie pO3BUTOK 3aKOHOJABCTBA Ta
CYZIOBOI IPaBOTBOPYOCTi Ayke oOMexye chepy ixupoi aii. [To-Tpere, 3Buuai
contra legem, abo adversus legem (mpoTH 3aKOHY), pOJb SIKHX IOCHTh
HEe3HAYHA, OCKUTBKH TMPH KONi3il 3BMYAI0 Ta 3aKOHY IepeBara, sk IpaBHIIo,
HAJAa€ThCs 3aKOHY [2, ¢. 268].

Jns icHyBaHHS IIPaBOBOTO 3BHYAI0 MOTPIOHA HAsIBHICTH TPHOX YMOB!
BH3HAHHS HOTO TI€FO MPABOBOIO CHIIBHICTIO, B SIKiif BiH CKJIABCS; TIEBHUH «BIiK»
3BHYat0 (B AHIIIT — «3 JaBHIiX-iaBeH» abo He meHine 40 pokiB 3rigHo Codex
juris canonica (1917 p.); BiH He MOBHHEH CyNEPEYUTH ITyOIIYHOMY HOPSAAKY 1
IOOpYM 3BUYAsIM, TIOBUHEH OYTH PO3YMHHM.

B nanwii yac 3Buuail MpOKO BUKOPUCTOBYETHCS B KpaiHax A3zii, Adpuku
Ta OKeaHii, Jic € MPOBITHUM JDKEPEIIOM MpaBa.

B Vkpaini, 3Buuaili SK JpKepeno IpaBa ICHyBaB 3 JaBHIX-JIaBeH.
XapakTepHa, HANPHUKIAL, IiSUTBHICT KONHHMX (TPOMAAChKUX) CYHIB, SKi
BUHHKJIM 3 YpaxXyBaHHIM 3BHYaiB i BUXO/SIUM 3 ILOTO CTAHOBUILA PO3TIISAAIN
CIIPaBH BUXOISYH 31 3BUYAHOTO MpaBa.

VY cyuacuiit Ykpaini y LluBineHOMY KOmekci, y CT. 7, 3aKpiIUieHO, IO
BIZITHOCHHH MOXYThb DETYJIOBAaTHCS 3BHYAEM, 30KpeMa 3BHYAEM JIIJIOBOTO
000poTy. 3BMUAfHUM BH3HAETHCS MPABHIIO MOBEIIHKH, SIKE HE BCTAHOBIICHO
aKTaMH IMBLUTIFHOTO 3aKOHOJABCTBA, ajleé € YCTAJICHUM Yy TEBHIA cdepi
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cycnitbHUX BimHOCHH [3]. TakuM YWHOM, TYT 3BHYAi MOCTa€ K JHKEPEIO
YKpaiHCBKOT'O IpaBa.

B u. 3 cr. 7 UK Ykpainu 3a3Ha4eHo, 1110 3BU4ai MOKYTh OyTH 3adikcoBaHi
Y BIATIOBITHUX TOKyMEHTaX (0IyOiKoBaHi y npeci, BUKJIa/IeH] y pillieHH] cyay,
mo HaOpaB 3aKOHHOI CHJIHM, y KOHKPETHIM cIpaBi, IO MiCTHUTh MOIiOHI
obOcraBunn) [3]. Ase BOHHM MOXYTh 1 He (IiKCyBaTHCs, a MaTH XapakTep
NPaBOBUX  aKCIOM: «HECHpaBeUIMBO  KapaTW JBiYlI 3a Te came
IIPaBOIIOPYIIEHHSD», «HeXail Oy/ie BUCITyXaHa Jpyra CTOPOHA», KOIHMH CBIZIOK —
HE CBiJIOK», «III0 HE 3a00POHEHO, TO JO3BOJICHOY.

[Tpo BukopucTaHHs 3BMYAiB MMi/l 4ac BUPILICHHsI CIMEWHHX CIIPaB FOBOPUTH
ct. 11 Cimeiinoro xonmekcy Ykpainu: «[Ipu BHpimeHHI CIMEHHOTO CHIOPY Cy A
3a 3asBOI0 3aiHTEPECOBAHOI CTOPOHHM MOKE BpaxyBaTH MICIIEBHH 3BHYAH, a
TaKOX 3BUYall HAIlIOHAJIBHOT MCHIIIMHHY, JI0 KOI HaJIe)KaTh CTOPOHH ab0 OJIHA 3
HHUX, SKIIO BOHM HE cymnepeuarb BuUMoram Konekcy, IHIIMX 3aKOHIB Ta
MOpAIIEHUM 3acafiaM CyCIiTbCcTBay [4].

IIpo 3acrocyBaHHs 3BHUAiB HjaeTbca Takoxk y cT. 293 Kogexcy
TOPTOBEIBHOIO MOPEIIaBCTBa YKpaiHu: «Y Ipolieci BU3HAUEHHS BULy aBapii,
0o0YHCIIeHHST PO3MIpiB 3arayibHOi aBapii Ta CKIaJaHHS TUCIAII AWCHAIIED Y
pa3i HeIOBHOTH 3aKOHY KEPYEThCS MIXKHAPOJIHUMH 3BUYASMH TOPrOBEILHOTO
MoOperIaBcTBay [5].

YV BUCHOBKY BapTO 3a3HAYUTH, 1110 PO3BUTOK IIPABOBOI CUCTEMU Y KpaiHU HE
He IUIIXOM BHKJIFOUCHHS 3BUYAiB i3 CHCTEMH JKepen mpaBa. HaBmakw, ciin
OUiKyBaTH 3aKpiIUICHHS IHIIWX 3BHYAiB PETYJIOBAaHHS ITOBEIIHKH CYyO0'€KTiB
MOpYyd i3 HOPMAaTUBHO-TIPABOBUMH aKTaMH.

Cnucox BUKOPUCTAHUX JIZKEPe:

1. Yonxep P. Anrnmiickas cyne6nas cucrema. — M., 1980. — C. 115.

2. MaBux P. OcHOBHBIE TPAaBOBBIE CUCTEMBI COBpeMEHHOCTH. — M., 1967. — C. 268.

3.  UwuBimeHmWii  Komekc  YkpaiHM  Big 16.01.2003  Ne  435-1V.
URL: https://zakon.rada.gov.ua/laws/show/435-15#Text (zata 3Beprenns: 07.12.2021)

4. Cimeitnnii  komekc  Ykpaimm  Bim  10.01.2002  Ne  2947-lll.
URL.: https://zakon.rada.gov.ua/laws/show/2947-14#Text (narta 3Beprenns: 07.12.2021).

5. Kozxekc ToproBensHOro MoperuiaBetBa Ykpainu Big 23.05.1995 Ne 176/95-BP
URL: https://zakon.rada.gov.ua/laws/show/176/95-%D0%B2%D1%80#n1254 (nara
3BepHeHHs: 07.12.2021).
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PE®OPMA ITPOKYPATYPU: HIJVISAX TA PUBUKU

[lepenymoBu Ta MeTa peopMH.

B Vkpaini goBro 30epiranacs Tak 3BaHa paJsHChKa MOJENb MPOKYpPaTypH,
HE JUBISYUCH Ha HaMipy 3MIHUTH IPOKYpaTypy MO 3aXiJHUM CTaHAapTaM.
Jlumre micns npuitaATTs 3Y «IIpo mpokypatypy» B 2014 pomi mouamuchk
JOKOPiHHI 3MiHH B CHCTEMi NpPOKypaTypu. 3MIHHBCS HE TINBKH YCTpii,
cucTeMa, a il INOBHICTIO KaJpoBHH CKJaJ Npokyparypu Ykpainu. Takox
MOLITOBXOM JI0 peOpMH CTajla OLHKa I'pOMajsiH, sika IOKaszyBaja, IO
opraHam IpoKypaTypH AoBipsie nuire 2,2% HaceneHHs YKpaiHu, B TOH dac, 5K
piBeHsb 10BipH OyB 34%.

Iepetimenysanna ma peopeanizayis cucmemu npoKypamypu.

[lepmre, Ha 11O ciiJ 3BEpHYTH yBary, Iie 3aMiHa Ha3B CKJIQJIOBHX CHCTEMHU
MIPOKYpaTYPH: MiCLIEBi MPOKYPATYPH CTATH OKPYKHHUM, PETiOHAIbHI HATOMICTb
3HOBY crayii oOnacHuMH, a ['eHepanbHy MPOKypaTypy YKpaiHu 3aMiHWIN Ha
Odoic I'enepanmpHOTO TIpOKypOpa. IlepefiMenyBaHHS BUINE 3TaJaHUX OPTaHIB
O3Havae X MOBHY JIKBIAAIIO0 Ta 3aMiHy 1X Ha HOBI cTpykTypu. Lleit mpouec
JIO3BOJIMB BIMOBIAHO 10 3aKOHY, mependadeHum m. 9 1. 1 ct. 51 3Y «Ilpo
MIPOKYpaTypy», 3aMIHUTH BCIX NpPALiBHUKIB Yy 3B'A3Ky 3 peopraHizamicro abo
nikBigarmieto. [TomysspHOIO TeMOrO A AUCKYCil CcTaja JiKBigamis BIHCEKOBOL
MIPOKYPATYPH, SIKi IPEACTABISITN COOOIO ClieliaNbHy MiCUCTEMY TPOKYPaTypH
3 0COOHCTOO iepapXicto. AJie Tie pillleHHs OyII0 AOIIEHUM Yepe3 CTBOPCHHS
JBP Ta mepenmauero oMy MOBHOBa)XKEHb BIHCHKOBOI MpOKypaTypu. Uepes
JIKBIAAIIIO0 BIICEKOBOT MIPOKYpaTypH BiIKPUINCH HOBI MOKIIMBOCTI Y BUIIISAI
CTBOPEHHSI aHAJIOTY I[bOT'O OpTaHy, sIKMH OU cIielianizyBaBcs Ha pO3CIIiyBaHH1
BiIICEKOBHX 3JI0YHHIB.

Ile omuuM kpokoMm pedopmu ctano ckacyBanus Jomatky mo 3Y «IIpo
MIPOKYPaTypy», SIKMH BU3HAYMB Ha3BY, MICIE3HAXO/KECHHsS Ta FOPHCIHUKIIIO
MICIIeBHX 1 BICBKOBUX TPOKyparyp. JomaTok Oyino ckacoBaHO depes3 Te, 0
BiIOYJIMCh TEBHI 3MIHM Y BUIJIAI JIKBifamii, peopraxizaiiii, KOMITCTCHII
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NPOKYpaTypH, a iCHyBaHHs J0/JaTKy BHMarajio BHeceHHs npaBok B 3Y «IIpo
HPOKYpaTypy».

CrieniaizoBaHa aHTHKOPYIIIiiHA TPOKypaTypa CTaja €IWHHUM OpPraHOM
NPOKYpaTypH, sIKa He 3a3Hana CyTTEBUX 3MiH. [laHe pillleHHS € CHipHHUM, ane
MOSICHIOETHCS THM, III0 TAaHWA OpTaH Ma€ TOCHIICH] TapaHTii HEe3aIeKHOCTI.

I'os10BHOIO METOO 3aKOHY OYJIO 1 € KaJipoBe nepe3aBanTaxeHHs. J{is nporo
OyJI0 3ampoBa/HKEHO IMepeaTecTallilo MPOKYypOpiB Ha [II0YMX Mocajax Ta
BepOyBaHHS HOBUX KaJIpiB, sIKE 3MIMCHIOETHCS Y BUTIISAI KOHKYPCY.

[Ipomec 3amiHM KaApiB TakoX TIepeadadaB 3MEHIICHHS KiTBKOCTI
NpaliBHUKIB NPOKypaTypu — 3 15 Trcsd oci6 no 10 Tucsu (Ha pasi npaioe
7700 mpokypopiB).

Pusuxu pegpopmu.

[TpoBinHy poib y KaapoBOMY OUYHIIEHHI MPOKYPOPIB BiAirparoTh KaapoBi
komicii OI'TI ta obnacui npokyparypu. Uepes Te, 110 BiANOBIIHE OHOBIICHHS
IPOKYPOPCHKOTO KOPIyCy Ha MNpsAMY 3aJIeKHE BiJ HEyIepeKEeHOCTI Ta
00’€KTHUBHOI OLIHKM YYaCHUKIB TaKMX KaJPOBUX KOMICIH TOCTPO MOCTAJO
IIUTaHHS TPO Te, IKUM YNHOM (POpMYyBaTH JIaHi KOMICii.

PedopmyBanHHS MOTPiOHO OpraHi3yBaTH Ta MPOBECTH TaK, M00 BOHA HE
BIUIMHYJIA HE NPHUIHUHs;IA POOOTY IMPOKYPAaTypH, SIK IPOBIIHOrO OpraHy.
[Mepearecrariis moxasaia, 1o Kpauyi pe3yabTaT OTPUMAIN Ti CIIiBPOOITHUKU
MPOKypaTypH, SIKi HA MOMEHT CKJIaJaHHs TeCTiB mepeOyBaiu y BiIIMyCTHi Ta
Malld 4Yac MiAroTyBaTHCs, Ha BIAMIHY BiIl NPOKYypOpiB, sSKi B Ied dYac
TIpaIfOBaJIH.

Bucnoexu. Pedopmy mpokypaTypu YKpaiHH 3a Takuil HEe JOBTHH IEpiox
B)K€ BCTUIVIM BM3HATH, SK OJHY 3 HaWKpalluX, ajle Take CTpIMKE Ta JOCUThH
yCHilIHE NPOXOKEHHS eTarliB peopMyBaHHsI TOBOPHUTS PO T€, LIO MOIEPELy
e 6araTo poOOoTH, SIKY IOKJIAIEHO Ha IIIedi IPOKYPOPIB.

Cnucox BUKOPUCTAHUX JIZKEPe:

1. Odiniitamii caiir TEHEPAIbHOTO IIPOKypopa VYkpainu.
URL.: https://www.gp.gov.ua/ua/index.html

2. Crarrsa; OcHOBHI HanpsiMu peOpMyBaHHS IHCTHUTYTYy TIPOKYpaTypu Ha
cydacHoMy  erami.  Apropu; Taicit  Bommapyk Tta  Angpii  Jlamkin.
URL: http://pgp-journal.kiev.ua/archive/2020/12/51.pdf
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ICTOPUYHE 3HAYEHHSA
KOHCTUTYUII IWJIUIA OPJIUKA

KoHcrutymiss mocifae BaXkjMBe MiICIle Ta € OCHOBHHM JIep)KaBHHM
JIOKYMEHTOM OyIb-sIKOi JepKaBH, IO PEryJII0€ Ta 3aKpIIUIFOE CYCHiIbHI
BIJHOCHHH, BH3HAUa€ JEPXaBHUHM YCTpid, (yHIaMEHTAIbHI NPUHIUIN
TTOJIITHYHOI AisTFHOCTI, 8 TAKOX BHUCTYTIAE K HKEPEIIo MpaBa.

3HaYHUI ICTOPUYHHI IOKYMEHT, sSIKUil OyB yKinageHui 5 kBiTHs 1710 poky
y micti bennepu mixk rersmanom Biiiceka 3anopospkoro [Tnmunom Opimkom
Ta TpPEeACTaBHUKAMH YKpAiHCBKOTO CYCHITBCTBAa Wix oOQimiifHOI Ha3BOIO
«IIpaBoBuii ykian ta KoHcTuTymii BiJHOCHO IpaB 1 BOJNBHOCTEW Biiichbka
3aI0pO3bKOT0», TAKOXK BinoMuii sik «Koncturyuis [Tumumna Opnukay.

Icropuku Ta MpaBO3HABII AKIEHTYIOTh HA yYTOYHEHHI KOPEKTHOI HA3BU
Koncruryuii [Tununa Opnuka. Sk o, [1. A. Pynuk 3a3Havae, nio nopiBHSHHS
noBHux Ha3B Koucrurynii [Imnmmna Opnuka B mepekiagax Ha CydacHy
YKpaiHCBKY MOBY 3 JIATHHH Ta CTapOyKpaiHCHKOi MOBH CBi4aTh PO iXHi IEBHI
3MICTOBHI BIAMIHHOCTI. Y Tmepekiaai 3 KOIMii JIATHHOMOBHOIO BapiaHTa
Koncrurynist ¢ikcyerbes sk «I[lakti B KoHcrurymii 3akoHiB Ta BOJIBHOCTEH
Biiicbkka 3amopo3pKOro...», a B TepeKiani 3 OpWriHalxy W  Komii
CTapOyKPaiHOMOBHOIO BapiaHTa — «J{0OroBOpH 1 MOCTAHOBH IPaB 1 BOJBHOCTEH
BIMCHKOBUX...». Y mepeknani 3 naTuHChbKoi MoBU «Ilaktu 1 Konctutymii
3aKOHIB 1 BOJILHOCTEH. ..» CTOCYI0ThCS «Bilichka 3amopizbkoro», a B nepexsami
31 cTapoyKpaiHCbKOi MOBH «JlOTOBOPH i MOCTAHOBHU TPaB i BOJIBHOCTEH. ..» —
«BificekOBUX» [7; 2, €. 25].

VY cBoiit npucs3i [Tumun Opiik 30008’ s13yBaBCst HE3MIHHO TOTPUMYBATHCh
ycix monoxenb Koncturymii, O6yTa BipHUM BiTumsni i Hapomy, ndatu mpo
HapoaHe Omaro i coOOpHICTH MaTepi — Manopocii, MPOBOIUTH 30BHIIIHIO
MOJITUKY, CHPSMOBaHY Ha 3axUCT JIEp)KaBHHUX iHTepeciB, OopoTucs i3
3JI0BKMBAHHSAMHM Y BIIQJHHUX CTPYKTYpax, MIKIyBaTHCA 1 3aXUILATH, B MEPIIY
4yepry, BAIB, CHpIT, 1 OiAHWI HapoJ, «IIaHYBaTH TiITHHX, 1 OCOOJMBO
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3aciTy’)KeHUX Inepen BirumsHoro. 37iliCHIOBaTH IOKapaHHS NPUYETHHX [0
3TIOYMHIB 3T1IHO 3 OYKBOIO 3aKOHY 1 3aBXKIH JOTPUMYBATHUCS CIPABEIITUBOCTI»
[6,c. 117].

Konctutymis ckiamaerbess 3 mnpeamOymu 1 16 cratedf, B SKHX
c(hopMyIHOBaHO TPUHIMIK TOOYIOBH JIep)KaHOi Bmamgw. B Hil 3akimameHo
NPUHLMI TIO/IUTY BJIaJM HAa 3aKOHOJ[aBYY, BUKOHABYY Ta CyJOBY, BU3HAUYEHO
npaBa rerbMana, ['eHepanbHoi Panm, ['eHepanbHOro cymy Ta iHIIMX BEpPCTB
HaCeNCHHS.

VY nmepmomMy maparpadi po3risiaaeTsCcsl MUTaHHS CTOCOBHO BipH, 3asBICHO
Npo MpaBoCiaB’si SIK MaHIBHY pEJIrilo B JAep)KaBi Ta PO BiJHOBICHHS
aBTrokedanii. pyruii maparpad OKpeciMB KOPHOHH IEPIKaBH, SIK BaXKIHUBY
03HaKy ¥ YMOBY JIep>KaBHOCTIi, BU3Ha4eHi 300piBCHKUM JOoroBOpoM 1649 poky
[8, c. 5].

Tperiii maparpag Bkasye npo ictopudHy Ipy>k0y 3 KpuMcbKoto nep>kaBoto,
PEKOMEHAYE, IO «HOBOOOpaHMIA T€ThMaH, OCIBIIN Y CBOIH pe3WACHINI, Ma€
HEYXHWILHO MIJILHYBATH, 30008’ S13aBIIIX JI0 IIBOTO 1 ypsJ CBili, a0 Hi B YOMY 3
nepxxaBoto Kpumcbkoro npyx0a 1 1moOpaTHMCTBO HE IMOPYIIMIIMCS 4Yepes
HalIAX CBAaBUIBHUX Ta JITKOBAYXKHUX JIFOJICH.

YerepTuii naparpad akieHTye Ha cBaBiUli MOCKOBCBHKOI JIepKaBH 11010
3aceNieHHs] KO3allbKUX TEepUTOpii Ta 3pylHyBaHHA 3anopisbkoi Ciui i
BKa3Y€ThCA, M0 «SICHOBEIIEMOKHIN reThMaH MpH meperoBopax HaisicHimoro
xoponst Moro Muocti I1IBeachkoro 3 JepxkaBoi0 MOCKOBCHKOI MOBHHEH
Oyne po mup n6aty, o6 [HInpo Big MicT Ta GOpTeIb MOCKOBCHKHX, a TAKOXK
13eMJTi BiJf BOJIOIIHHS MOCKOBCHKOTO OYyITH 3BUTHHEHI 1 10 IEPBUHHOI TEPUTOPIT
Biiiceka 3amopi3zbKoro MoBEpHYTI».

B n’sitomy naparpadi aBTop TOKYMEHTY, BUSIBIISIE [IParHEHHS TIOBEPHYTH Y
CBO€ BOJIOZIIHHS BCIO TEPUTOPIirO Ko3akiB (M. Tepextemupis, M. [lepeBonouny,
M. Kepebepaoro (B310Bxk pidok Juinpo ta Bopckia), ¢popremto Komanpky 3
ycimMa MaeTHOCTsAMH) [ 3, ¢. 55].

Ha oco6muBy yBary 3aciyroBye moctuii naparpad Koncrurymii, B skomy
3aKJIafIcHi TPUHIAIN YIPaBIiHHSA Ta AISUTFHOCTI OpraHiB Aep>KaBHOI BIaH.
Konctutynis [Tumuma Opivika MEBHOO MIpOI0 IPYHTYEThCS Ha i€l MOaiuTy
BJI/IM Ha 3aKOHOJIaBYY, BUKOHABYY Ta CylIOBY. 3aKOHOJABYa BJaaa HAICKUTh
Pani, 1o ckinagy skoi BXOIATH ITOJIKOBHHKH 31 CBOEIO CTApIIHHOIO, COTHHKH,
«TeHepallbHI PAaTHUKKM BiX BCIX MONKIB» Ta «mociau Bim Husosoro Bilichka
3aropo3bKoro Uil CIyXaHHs 1 OOrOBOpEeHHS crpaB, MO0 B3STH aKTUBHY
yuacTtby». Pana moBuHHa 30MpaTHCS TpUYi Ha piK, a came Ha PiznBo Xpucrose,
Cesaro Benuxonns ta IlokpoBu, Ta 3a pimeHHsM ['eTbMaHa. Yci BakIuBi
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JIep)KaBHI CIpaBM Te€TbMaH Ma€ IIONEpPEeIHBO Y3TOJUKYBAaTH, HPH LOMY
aKIEHTYETHCS, IO «HA BIACHUH PO3CY.l HIYOTO HE MOBHHHE Hi MOYNHATHUCS, Hi
BHUPIIIYBaTHCS, Hi 3aiticHIOBaTHCS» [8, €. 5-6].

Y  HacrynHux maparpadax  JOKYMEHTY  BimoOpaxaroThCs  Taki
KOHCTHTYWIWHI 3acamd, fK OT: MPO BiAMOBINANBHICTH TeHEpPAIbHUX OCi0,
MOJIKOBHHKIB, TeHEPAIbHUX PAIHHUKIB, IPO 3a00POHY PO3MOPSIHKATHCS Ka3HOIO
y TIPUBATHUX iHTEpEcax, PO 3aXHUCT )KIHOK 1 OCUPOTUINX JiiTe, PO BiAMOBY
«TABO3Y» Ta «CYNPOBOIY» HOAOPOXKYIOUHX TOIIO.

Takox cIim 3a3HaYMUTH, IO TOJOBHUM TBEpMLkeHHAM Kouctutymii Oyma
NOBHA He3anexHicTh YKpainu Bij [Toxpii i Mocksu. BaxkmuBumu Oy yHKTH,
sIKi 0OMEXyBaJIM TEThbMAHCBKY BJIaly Ta BCTAHOBIIIOBAJIM KO3aIbKHI ITapJIaMeHT,
Tury nomupeHoi CTapmuHCBKOT pamd, 0 SKOi Majda BXOIOWTH HE TiIBKH
reHepajbHa CTapIlvHA i MOJIKOBHHUKH, aJle TAKOXK MPEJICTABHUKH 3aropiioks 1 3
KO>KHOTO TIOJIKY T10 OfIHIH 3Ha4HIH 1 3acimy»eHiit ocoOi [5, c. 21].

Ha gymxy mocnimanka O. Kpecina, Koncturymis [Tunmuma Opmmka 1710 p.
CTaja IepIIUM YKpalHChKUM KOHCTUTYLIHHHM IpoekToM. BoHa BcTaHoBMIIA
(hopMy TpaBIiHHS, SIKY MOXHA BU3HAYHUTH SIK MapIaMEHTCHKO-TIPE3UICHTCHKY
pecmy6miky. Ymepine B yKpaiHCBKil icTOpil OyII0 CTBOpEHO MPaBOBi OCHOBH
NPe/ICTABHUIIBKOTO TMPABJiHHS Ta mnapiaMmeHtapusmy. «[laktny» posmominunu
BJIaJIHI TIOBHOBA)XEHHS, 10 JI0 L[LOTO Yacy HAJISKAIN LIapeBi, MDXK OpraHamu
BrHagu Bilicbka 3amopo3bKOro Ta CTBOPHWIM TIPaBOBI MEPEIyMOBH JUIA
MOZIOJIAaHHST PO3IPBAHOCTI YKPaiHCHKOTO IMOJIITHYHOTO 1 MPAaBOBOTO IIPOIIECIB.
Tak camo Bmepmie OyJ0 BiAPErylIb0BaHO NPOOIEMH JEpKaBHOTO YCTPOIO
Biiicbka 3amopo3pKkoro, CTBOpUBIIN yMOBH i iHTerpamnii Cidi [4, ¢. 201].

J. JloHmoB y cBoiii npari «IcTopist pO3BUTKY YKpaiHCBHKOI Aep>kaBHOT i1ei»
3a3HaYMB, IO «1e Oysia mepma — B Cy4acHOMY pPO3YMiHHI L[bOTO CJIOBa —
KOHCTHTYIIA YKpainm» [1, c. 17].

Ciin 3ayBakKWTH, II0 HE BCI HAyKOBI[ Ta MJOCHIJIHHUKH IO3UTUBHO
BUCIIOBIIOIOTECS 0710 KoHctutynii, 30kpema O. CyOTensHui y cBOil mpari
«MaszenuHni» 3a3Hadae, IO «IeH JOKYMEHT BH3HA€ IIpaBa CTapIIUHH,
MIPOCTONIOY, 3aIOPOXKIIB 1 MicT. BiH 3acymkye aOCOMOTUCTCHEKI MPOSBU B
JUSUTBHOCTI TeThMaHa, CTBEP/PKYE TPUHIIMIT BHOOPHOCTI, 3aCyIKY€E KOPYIIIIiIO
1 TIPOBOJUTH MEXKY MIX JIEPKABHOIO Ta MPHUBATHOIO chepamm» [9, c. 65].

OTxe, MiICYMOBYIOUHM BHIIE BHKJIAAEHE, MOXXEMO CTBEPAXKYBaTH, LIO
Koncturyuist 1710 poky, Mae 3Ha4HUI BIUTUB HA PO3BUTOK IIPABOBOT JIyMKHU Ha
YkpaiHi Ta € BXIMBOIO ICTOPUYHOIO I1aM’ATKOIO, 1110 0a3y€eThCsl Ha IPUHIUIIAX
CIpaBEINTUBOCTI, PIBHOCTI BCIX BEpPCT HACENCHHA TIIepel 3aKOHOM,
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3a0e3MeUeHH] 3aXUCTy MpaB i CBOOOJA TpOMasiH Ta MOTPEOyeE MOAATBIIOrO
TPYHTOBHOTO JAOCIIIKEHHS ii CYyTHOCTI Ta 3MICTY.
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YECHICTbD SIK IPABOBA INIHHICTb:
10 IOCTAHOBKHA IMTAHHSA

KosxHoro pasy, KOJIH CyCHiJII:CTBO CTHKA€ETHCAA 3 HOBHMH BHUKIHWKaMH,
BiI[GyBaGTI)CSI MEPCOCMUCIICHHA KOHHeHHﬁ CTaJIoOro pO3BUTKY Cycr[iJ'ILCTBa Ta
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poJi Aep)KaBHO-NIPABOBUX SIBHII Yy Horo 3abe3nedyeHHi. OCHOBOIO TaKOTO
MIEPEOCMHUCIICHHS € TIPaBOBa KyJIbTYpa, SIKa BiAirpac BayKIUBY POJIb HE JIUIIE Y
(bopMyBaHHI TPOMaIIHCEKOIO CYCIIJIbCTBA, y JKUTTI OKPEMOi JIIOJMHHU Ta B
icTopii JIOACTBAa 3arajoM, a ¥ BHUCTYNIA€ YMOBOIO CTaJOr0 pPO3BUTKY
cycminbersa [8, ¢. 211]. @yHaaMeHTOM MPaBOBOi KyIBTYPH € IPABOBI IIIHHOCTI
[3, c. 242]. Cepen mnpaBoBMX IIIHHOCTEH BHIUISAIOTH TiJHICTh, CBO0OOJA,
CIPaBETUBICTD Ta iH. MU %k cipo0y€eMO MOKa3aTH, IO Cepe]l HUX € MICIIe 1 JIs
YECHOCTI.

J7st Koroch, YeCHICTh — [1€ OCHOBHA MOpaJbHa SIKICTh 3[J0pOBOi JIIOAWHY,
sKa BKIIIOYa€ B ceOe MpaBAMBICTb, IPUHIMIOBICT, TOLIO, & JJIsI 1HIIOTO — I1e
JIMIIE ITyCTE CIOBO, IPOCTO Habip 3BYKiB. UecHICTh — 110 Iie Take B3araii? Bix
YOro X 3aJICKUTH Pi3HE BiTHOIMICHHS /10 IbOTO MOHATTS?

e 3 nuTHHCTBA OATHKK HAC BYATh OYTH YECHUMH MEPE]] CAMHM CO000, aJie
y KOTOCh, MOXIJIMBO, 3 AESKUX KUTTEBUX CUTYallill, YECHICTh BIJKIJIQIAETHCS SIK
HeraTuBHE MOHATTS. KoJHCh, TH IIOCH MOTaHe CKOiB, MPOMOBYAB i, TOII, TH
HIYOTO 3a IIe He OTpUMaB. 3pOOUBILY TAKUI BYMHOK Ta BiIIOBIIHII BUCHOBOK,
TH 3py#HYBaB B c00i MOYYTTS BiIOBINAIBHOCTI Ta TigHOCTI. AOO KOJIM MIOCH
moo0iIsB 3poOuTH, ale He BHKOHAB YMHCHO. BiHOCHO mBOTO € TapHe
NpUCIIB’s: «XTO HE IOJIEPKY€E CBOTO CIIOBA, TOH caM ceOe 3HeBaXKaey.

XToch HaBiTh MOXE pO3MJSIIATH  YECHICTh K  HAiBHICTH Ta
HEJaJeKOTIAHICTh JIIOJMHM, ajie TaK JAyMAaroTh JIAIIE CIaOKi JIOAM, sIKi HE
TOTOBI HECTH BIMOBIAAIBHICTD 3a ceOe Ta 3a CBOi BUMHKU B IIOBHOMY 00Cs31.

Toma AKBIHCHKMH 3a3HAa4yMB, IO «TiAHICTH OKPEMOTO TI'POMaJSHUHA B
YMOBaX ... IGMOKpAaTil BUMIPIOETHCS BIIIAHICTIO ieanaM cBoboam» [2, c. 24].
Ane cBoboma 3aNeXUTh BiJ YECHOCTI 1 HE Mae iCHyBaTH JIMIIE K U1 ceoe,
aJDKe 11e CYNPOBODKYBAIOCS O HEBIPHUM IIJISIXOM JI0 aHAPXIi.

CroroaHi y ¢pimocoChKill TiTepaTypi KaTeropiro «4eCHICTE» PO3TIIAI0Th
y CHIBBIJHOIIEHHI 3 TaKMMH ETHYHUMH KaTeropisiMU, SIK «J00po»,
«CTIPaBEUIUBICTHY,  «BIAMOBIIATIBHICTEY,  «COBICTBY,  «IIPABIHUBICTHY.
Oco0a1MBO TOIIMPEHHMH € HAyKOBI PpO3BIIKH, B SKHX TOJIOBHa YyBara
30ceperkeHa HaBKOJO dYecHOCTI Ta mpasmuBocTi [4; 5]. ToBopsum mpo
MIPaBAMBICTh, JOCIIHUKH 3BEPTAIOTh yBary Ha BiIMEXyBaHHS ii BiJ Takoi
Kareropii, sk «oOmaH». IcHye coIiambHa OOYMOBIICHICTH YECHOCTI 3
MPaBIUBICTIO Ta crienuiku X poOOTH B CHCTEMi MOpAIBHUX AKOCTed. OmHaK
II0JIO CIIBBIJJHOIIEHHS YECHOCTI 1 TPAaBMBOCTI, TO Y MOPIBHSHHI 3 OCTAHHBHOIO
YECHICTh MiJKPECIIOE BiJCYTHICTh KOPUCIMBHX MOTHBIB aAe3iH(popMarii i
OJITHOYACHO MHJIOCEPIHO CTABUTHCS 10 HEHaBMHCHOTO 0OMaHy. ToOTo Jirouna
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MOXe€ 3IMIIATHCS OyTH YECHOIO, SIKIO MOBIIOMIISE IHINIH JIFOANHI HENpaBy,
y SIKy caM BipHTb.

AJle cama TIpaBAMBICTH BHCTYIAE K OMUH 13 MPOSIBIB YECHOCTI, TOMI SIK
YECHICTh € KOMIIOHEHT 100pa, BUPKEHHS 3aralbHOI'0 MOPAJIbHO-TIO3UTHBHOTO
Omara. JloO6po BHCTyIae sIK MOpajibHa CYTHICTH 1 Oe3mocepenHiil MopaapHANR
Kkpurepiil npaauBocti. CripaBeuiMBicTh — hopma 100pa, 1110 HAROLIBII TICHO
MOB'sI3aHa 3 MPaB/MBICTIO [3, ¢. 124].

3 TOuYKHM 30py NpaBa, MOXHA B3ATH 10 NPHKIALy aJBOKaTa, aJyke BiH
MpaIioe Ta KOHTAaKTye 3 JIIOABMH M 4Yac cBOe€i pobotu mocrtiitHo. Tak,
15 motoro 2019 p. Ha 3'i3ai anBokatiB Ykpainu [IpaBuna agBokaTchbKoi eTUKU
Gymu somoBHeHi c1. 121 «UecHicTh Ta 106pONOpsIHa PEMyTaLlis», a 0 CT. CT.
44, 65 BHeceHi BigmosigHi 3Minn. Tak, ctartsa 12! IIpaBun anBOKaTChKOi €THKH
MICTUTD TIOJIOKEHHSI, [0 «YECHICTh Ta JOOPOMOpPSIHA peryTaris», aJBoKar
MOBUHEH OyTH 10OPOMOPSIHIM, YECHO Ta TiIHO BUKOHYBATH CBOI npodeciiiHi
000B'si3kH. AnBOKaTy 3a00pOHEHO POOWTH 3aBiIOMO HENpaBIMBI 3asBU
CTOCOBHO CYTi JOpy4YeHHs, (DaKTHYHMX OOCTaBMH, IO MAlOTh JIO HBOTO
BIJIHOILICHHSI, 1X IPaBOBOi OIIHKHW, NpaB 1 OOOB'SI3KIB a/jBOKara, KI€HTA, a
TaKOXX 00CATY CBOIX IIOBHOBAXKEHbB IOJIO NPEACTABHULTBA IHTEPECIB KIi€HTA.
Kpim Toro, mpuHIHIN YECHOCTI Ta JOOPOIOPATHOCTI BU3HAHI MiXKHAPOTHOIO
CHUTBHOTOIO 0a30BMMH, a 4IGHCTBO B MDKHapoIHMX npodeciiiHux
OpraHi3amisx agBOKaTiB 6e3 iX MOTpIMaHHS € HEMOXKIIBIM [6].

CX0%i ICOHTONOT1YHI IPUTIICH MA MOXKEMO 3yCTPITH 1 B iHITUX MPaBHAYHX
npodecisix. Harpukias, BianoBigHo 1o cT. 6 3akoHy Ykpainu «IIpo HoTapiaT»
HOTapiyc, CKJIQJal04M TPHUCATY, «YPOUHCTO TPUCSTAETbCS BHKOHYBAaTH
000B’3KH HOTapiyca YeCHO i CYMITIHHO, 3TiTHO 3 3aKOHOM i COBICTIO, TOBaYKaTH
mpaBa 1 3aKOHHI iHTepecH (I3WYHHX Ta MOPHUAWNYHUX OCi0, 30epiraTu
npodeciifHy TAEMHHMITIO, CKPi3b i 3aBXKAH OCPETTH YUCTOTY BUCOKOTO 3BaHHS
HOTapiyca» [7].

OTKe, YeCHICTh Ma€e OyTH BJIACTUBOIO MPEJCTABHUKAM YCiX IOPUANYHUX
npodeciif, ajpke Bif LOr0 3AIEKUTH SIKICTh iX poOOTH, IXHS peryTaris,
BiTHOIIICHHS JO HHUX KIIEHTIB i HaBiTh MaHOyTHe Hamioi Aep)kaBH. AJDKe
YECHICTh € OJJHUM i3 TNpPOSIBIB BUCOKOi NMPaBOBOI KyJBTYpH YCiX CyO’€KTIiB
IpaBa, BiJl MPOCTHX IPOMAJISH JI0 CYCHIJILCTBA 3arajoM.

LikaBuM € TOH (akT, MmO piBeHbP YECHOCTI 3aJCKHUTh BiI pIBHA
€KOHOMIYHOI'O PO3BUTKY JAepXkaBH. Jlo Takoro BHCHOBKY MilIulM B
yHiBepcuteri CximHoi AHIIi, ne OyJNo NPOBEJEHO TaKe JOCIIJIKECHHS.
KomenTytouu Horo, 3actynHuk aupekrop Incrutyty couionorii HAH Ykpaian
€BreH ['onoBaxa 3a3HauMB, IO AIHCHO ICHYE 3aJIEKHICTh MIXK PIBHEM YE€CHOCTI
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i moOpoOyToM jepxkaBu. € MOCHIIDKEHHS, SKE IPOBOAMIOCA B PI3HUX
neprkaBax. LLIkonsipaM CTaBUIM Ty)ke IPOCTE 3aIUTaHHS: «SIKIIo Ball cycia 1o
napti OyAe CIHCyBaTH, BH CKaXKeTe Ipo Iie BUMTENI0 9d Hi?». I och mo
BHUSIBHJIOCS: YMM OiHIIIOO € KpaiHa, THM MEHIIIE OyJI0 O2)KAar0UnX TOBIJOMUTH
BUHTETIO TPO T€, M0 OJHOKIACHUK CIHUCye. BimmoBimHo, y Oaratux,
NPOLBITAIOYMX, JAEMOKPATHYHHUX JepikaBax Oyso 3HA4HO OLIbLIE THUX, XTO
roToBuil OyB CKa3aTH, IO CYCig MO MapTi KOPHCTYETHCS ILIIAPrajikoro,
obmanroe [1].

IIpo me 3a3nauae i JI.O. KotioBa, sika BBaXxae, 0 y KPU3OBUX YMOBAX, Y
3B’SI3KY 13 3pOCTaHHAM 0€3yXOBHOCTI, HIBEJIIOBaHHIM LIHHOCTEH JIFOJCHKOTO
JKHTTS, 3aTOCTPSHHSIM MUTaHb CYCHIJIBHOTO TA CIMEWHOT0 BUXOBaHHS y HAIIiH
JepXKaBl aKTyali3yeTbcs MpobdiieMa 4YecHOI OCOOMCTOCTi, fIKa Ha CHOTOMIHI
3aJHIIAETHCS HEBUPIlIeHOO [4, ¢. 61].

Ane, Ha macTsa, KOXHIA ITSTIH JIIOJUHI YECHICTh MNpUTaMaHHA SIK
BHYTPIIIHSA SIKICTh JKUTTSA, IHIIUM — SK KOMYHIKaTHBHA, TOOTO >KHATTEBA
HeoOXiHICTh OyTH 3pa3koM abo MPUKIAZIOM Ul OTOUYYIOUHX, a0 K BOHA He
SIK PHCH XapakTepy, 3 SIKOI0 OB’ s3aHi CMIJIMBICTH, BIANOBIJAIBHICTD, TOIIO.
OTxe, 4eCHICTh — IIe pHuca XapakTepy, dKa IpUTaMaHHa HOpMaJbHil, MOPaITbHO
3I0pOBiH JTroauHU. Yepes YecHIiCTh MU OyayeMo MailOyTHe ajisi cebe i CBOiX
HAaIl[a/IKiB.

TakuM 9YMHOM, CHOTOJIHI MU MO>KEMO TOBOPUTH IO YECHICTH HE JIUIIE K
€TUYHYy KaTeropito, a i mpo mpaBoBUil ii xapakTep, BiIHICHIM JI0 MPABOBHX
LiHHOCTEH, 1o OyayTh BH3HA4YaTH pPiBEHb IMPABOCBIJOMOCTI Ta NPaBOBOi
KyJbTypH OyIb-sIKOTO Cy0’€KTa mpasa.
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OBSERVATION OF HUMAN RIGHTS AND FREEDOMS
IN THE ORGANIZATION OF SILENT INVESTIGATIVE
(INVESTIGATIVE) ACTIONS

The issue of human and civil rights and freedoms in the organization of
investigative (search) actions is an urgent problem in Ukraine. It is the level of
affairs in the field of ensuring human and civil rights and freedoms and their
implementation that determines the level of democratic development of the
state and society.

Human rights can be called a rather complex and multidimensional
phenomenon. At different times, the problem of human rights has invariably
remained political and legal, acquired a religious-ethical, philosophical sound.
Protection of human and civil rights and freedoms is a very important issue in
the law enforcement sphere. In the legal literature, the problem of rights and
freedoms was covered in the works of O. Bandurka, E. Didorenko,
I. Kozachenko, D. Nikiforchuk, S. Piskun, B. Rozovsky and others who did
significant contribution to the formulation of the above. — the problem of
citizens’ rights is mentioned.
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Thus, Part 1 of Article 30 of the Constitution of Ukraine states: «Everyone
is guaranteed the inviolability of his home. It is not allowed to enter a person’s
home or other property, conduct an inspection or search in them other than by
a reasoned court decision. Article 31 of the Constitution establishes the secrecy
of correspondence of telegraphic correspondence, telephone conversations.
Exceptions may be established only by a court in cases provided by law, «for
the purpose of preventing a crime or finding out the truth during the
investigation of a criminal offense» proceedings, if otherwise it is impossible
to obtain information [1]. Provisions indicating the direct effect of the norms
set by the Constitution of Ukraine are primarily aimed at ensuring that all state
bodies, including employees of the National Police of Ukraine in their inherent
law enforcement activities should be based not only on the Constitution but also
make decisions accordingly. To the content of these principles.

The key position in criminal proceedings is occupied by man. In procedural
terms, it can be a suspect, victim, witness, expert, and in the criminal aspect —
the organizer or perpetrator of a criminal offense. A person can be called a
complex source of information that acts as a key figure in the pre-trial
investigation. In the process of gathering information about a person, his rights
and freedoms enshrined in law should not be restricted.

Changes and additions to the content of the CPC of Ukraine have the
opportunity to expand the application of such investigative actions that
significantly affect the rights and freedoms of citizens guaranteed by the
Constitution of Ukraine. These include covert investigative (investigative)
actions [2]. Article 246 of the CPC of Ukraine enshrines the right of an
investigator, prosecutor, and in cases provided for by this Code, an
investigating judge to decide on such actions. The investigator conducting the
pre-trial investigation of the crime, or on his behalf authorized authorized
operational units that carry out operational and investigative activities, have the
right to conduct covert investigative (investigative) actions in cases where
information about the crime and the person who committed it can not be
obtained in another way [2].

At the same time, the Law of Ukraine «On operational and investigative
activities» (Article 8) creates a legal basis for operational and investigative
measures that allow operational units to obtain information and other
information that helps to solve problems of operational and complete
prevention, detection and cessation of crimes, search for criminals [3].

Respect for human rights and freedoms is established by Art. 9 of the Law
of Ukraine «On ORD», which states that in the process of operational and



24 | HaykoBo-TipakTH4YHA KOH(EPEHILs

investigative measures are inadmissible human rights and freedoms and the law
[3]. This statement is based on a system of state bodies created to respect and
ensure the rights and freedoms of citizens of independent Ukraine. Due to its
dynamism and ephemerality, the ORD cannot be constantly monitored: it is
usually conducted in secret in order to counter criminal acts, so conflicts often
arise. Therefore, even minor tactical actions and mistakes in the activities of
operatives can lead to serious consequences: casualties among the population,
causing moral and material damage, destruction of property, etc.

These provisions speak about the content of respect for human rights and
freedoms, which is the basis and enshrined in relation to the legal status of the
person, which must be observed by law enforcement officers in organizing
covert investigative (investigative) actions and tasks set before them. Must be
carried out in accordance with the law. The guarantor of observance of the
principles of the rights and freedoms of the citizen is prosecutorial supervision,
judicial-departmental control [6, p. 301]. Thus, covert investigative (search)
actions of the National Police of Ukraine are strictly regulated by the CPC,
although the application of these norms in practice causes many problems that
need to be resolved and investigated.
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Hsnbko B.B.
cmyoenmia,
XmenvHuybKkuti ynigepcumem ynpagiints ma npaea
imeni Jleonioa IO3vko8a,
Kuiscokuii nayionanvnuti ynisepcumem imeni Tapaca Lllesuenxa

CTAHOBJIEHHS HOHATD «BJJACHICTby,
«[IPUBATHA BJIACHICTb» B IIEPIOJ AHTUYHOCTI
TA ®OPMYBAHHS ITIPABA BJIACHOCTI
AK HUBIJIBHOI'O ITPABA

[ornsigu Ha pPO3YMIHHS TOHATH «BJIACHICTBY, «IPHBAaTHA BIACHICTH)
HaOyJM LIMPOKOTO TIOIIUPEHHS B Iepiof AHTHYHOCTI Ta, HEpeayciMm, Y
CraponasHiii ['peuii.

Tak, naBHbOTpenbKHid ¢inocod Ilnaron BBaXkas, IO 3 YCiX COMiaNbHUX
IHCTUTYTIiB HaWBaKJIMBIIINM € TPABO BJIACHOCTI ¥ KOPUCTYBaHHS BIIACHICTIO
[1, c. 101]. Lo Touxy 30py Ilnaron BuknaB y cBoeMy TBOpi «JlepxkaBay, ne
TaKOXX BHCYHYB IPOEKT i/1€aIbHOT IepIKaBH.

Yxe y HoBoMy TBOpi «3akoHM» [ I1aTOH 313HA€THCS, 10 BiH BBAYKAE CIIIIBHY
BJIACHICTH 1JI€aIbHOO JUIsl OOJIAIITYBAHHS JIEPXKaBH, ajie 3aHaJTO 1/1ealIbHOI0
Ui moacbkoi mpupoan. Tak, BiacHicTe Ha 3emmo y [lmatona Oyna
3piBHSUTBHOIO. 3eMITIO Masi 00po0OIIsaTH padu abo, Kpamie cKa3aTH, KpilakH, sSKi
IUIATATh HATypalbHUK OOpoK. 3 iHmIOro OOKy, JOMycKajdach HEpIBHICTH Y
MIPUBATHIN BJIACHOCTI, aje po3Mip BiacHOCTi MaB OyTtu oOmexxeHnMm. Tak,
[TmaToH XOTiB 3200pOHUTH OYAb-KOMY 3 TPOMAISTH BOJIOMITH KiTBKICTIO 3€MIIi,
ska 0 MepeBHIyBaja YOTUPU BU3HAYCHI HAILIM, a0W HE JOMYyCTUTH BEIHKOL
pi3HMLI MiXk OaraTiMu i O1THUMH, SIKa € OCHOBHOIO IIPHYMHOIO KOH(ITIKTIB, 5K
e TmoKasye AocBig TpekiB. OCKITBKHA TNpUBaTHA BIACHICTH HE MOTJIA
nepeOiIbIIyBaTH BAPTOCTI YOTHPHOX HAJUIIB 3eMJli, TO OyJO YOTHPH KIIACH.
HacripaBni >k  BHKOpMCTaHHS IIPUBAaTHOI BIIACHOCTI Oyno oOMexkeHe.
I'pomansHaM He JTO3BOJISAETHCA 3aiiMaTHCS MPOMUCIaMH a00 TOPTiBJIC0, MaTH
CBOE peMecyio YK BiacHy crpaBy. OCKUTbKH He MOYKHA O01iTHCS 0e3 IUX BUIIB
JUSUTBHOCTI, TO TepeadavaeTbes MO iX 3MIMCHIOBATUMYTh 1HO3EMII, SKi €
BUIGHHMH JIIOABMH, aje He € TPOMaJsHaMH MicTa-Jep)kKaBH. BkianaHHs
rpomeii y BIacHy CIpaBy i OTpUMaHHS BiJICOTKIB 3a00poHeHi. Tak camo sk i
BOJIOJIIHHS 30JI0TOM Ta cpibyiom [1, c. 102].
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3BakarouM Ha Te, 10 IPUBATHA BJIACHICTh 3yMOBJIIOE CYCITJIbHI 30ypeHHs,
comianbHy HEPiBHICTh, pyHHYBaHH CYCITUTHHOI €THOCTI Ta 3aTHOEIH JIEpIKaBH,
[TnaToH akieHTye yBary Ha JOUIIBHOCTI ii I[ITKOBUTOTO BUIIyYEHHS 3 JKUTTS
MPOBITHUX BEPCTB CYCIUIBCTBA Ta IMiJTPUMYBaHHI KOJCKTHBHOI BIACHOCTI
MEBHUX TPYH BIIBHUX JIIOACH.

IHmi morsimM MaB  AaBHBOTPEIBKUM MHCIHTEIb APHUCTOTENb, SKHUN
BHUCJIOBJIFOETHCS 32 ITIPUBATHY BIACHICTH, NMPOTH IUIATOHIBCHKOI CHUJIBHOCTI
MaifHa y TaHIBHOI BEPXiBKH CYCIUTBCTBA. [IpoTe BiH MPOTUBHUK O€3MEKHOT 1O
CBOIX pO3Mipax BIACHOCTI. BiH — MPUXMWIBHUK CepeTHBOTO JOCTATKY, KOTPHM
BOJIOZIIOTh «CEPEIHI» KOJa CYCHNiIbCTBAa. 3 METOK 3MII[HEHHS MPUBATHOI
BJIACHOCTI, a TAaKOX B iHTepecax HaJaHHSI PaOOBIACHUIIBKOMY Jaay CTIHKOCTI
ApucToTens peKOMEHIye MiATpUMYBAaTH OiMHSKIB, 3a0e3MeYyroud iX BCIM
HEOOXITHHUM JIJIs1 3aHATTS PEMECIIOM 1 3eMJIepoOCTBOM [2, C. 44].

3’5COBYIOUH CyTb Jep>KaBH Ta ii eKOHOMIYHI 3acaan, ApUCTOTENb IOCTAaBUB
y 11 emimeHTpi JIOAWHY 3 yCiM HEOOXimHUM IS ii JKHTTS, 30KpeMma, i3
BJIaCHICTIO. «BIlacHICTh, — TBEPIUB BiH, — € YaCTUHOIO JIOMY, 1 MPUAOAHHS €
YacTHUHOIO CIMEWHOI oprasizaiii, 6e3 mpeaMeTiB mepmoi HeoOXiTHOCTI He
MOJKHA HE TUTBKH T0Ope KUTH, aje i )KUTH B3aram» [3, c. 77].

TakuM dYMHOM, APHCTOTENb TOCTIIWB BHUHATKOBHU BILUIMB IPHUBATHOT
BJIACHOCTI Ha CTaH CYCHIUIbCTBA 1 JIEPKABHOTO YCTPOIO, /K€ TOSCHIOE ii
3B’A3KM 13 MAlHOBHM pO3IIAPYBAaHHSAM, a BINTaK — i3 CYCHUIBHHUM JIaJIOM,
CTaOIIBHICTIO Ta 3TyPTOBAHICTIO cycminbcTBa. [Ipy mbOMy Apucrorens
HaroJouye Ha HaHOLNBINIH NPUIHATHOCTI JJISI CYCHUIBCTBA CEPEAHBOI 3a
BEJIMYMHOIO NTPUBATHOI BJIACHOCTI 1 IPYHTOBAHOI HA Hill CEpeHbOI BEPCTBH —
SIK COIIiaJIbHOT OCHOBH JKATTE3/IaTHOTO CYCIIIJILCTBA. | 0JTOBHE, 110 BOayaB — HE
CTUTBbKH 3PIBHATH Y MAfHOBUX CTaTKaxX, CKUIbKY BJIAIITYBATH TaK, 00 JIFOIH,
Bil TIPUPOIM TifHi, He Oakann MaTH OiUTbIe, a HETiTHI HEe Majh TaKoi
MOKJIMBOCTI.

OnuH, 13 HalOLIBI Biomux muciureniB CraponaBHboro Pumy — Mapk
Tymniii LunepoH, y cBOIO 4epry, MiIKpecIoBaB 0COOIMBUI 3B’ I30K JAEPKaBH 1
BJIACHOCTI Ta 3ayBakKyBaB, IO OCHOBHOIO ii METOI0 € OXOpOHa BIACHOCTI
HapoJy i OKpeMO KOXXKHOTO rpoMajisHUHA. BiH BU3HAUYMB, 110 TPOMAISHUH HE
MTOBHMHEH 3a3iXaTH HA 9y)Ky BIACHICTS [4, c. 205].

[MunepoH cTBEpIKYBaB, IO 3€MIII0, HEPYXOMICTh Ta PyXOMICTh HE BapTo
BBa)kKaTH 0araTCTBOM 3 OISy HA HIKYEMHICTh BUTOJIU 1 HE3HAUYIICTh KOPUCTI
BiJl HUX, a TAKOX 4epe3 HEHAIIWHICTh TpaB BIACHOCTI Ha HUX. BogHodYac BiH
BBa)XKaB IACIHMBOIO JIIOJWHY, SKiH «Ha OCHOBI IIpaBa MyIpPHX» JIO3BOJIECHO
JIOMaraTHCsl IMX CTaTKIB SIK CBO€ET BIIACHOCTI, «KEPYIOUYHCh HE IPOMaISHCHKIM
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000B’SI3KOM, a CITITBHUM JIJIS BCIX MIPUPOIHUM 3aKOHOM, SIKUI 3a00pOHSIE, 1100
sIKach pid HaJle)kajaa KOMYCh, KPiM THX, IO BMIIOTh 3 HEIO TIOBOJUTHCH i HETO
KOpHCTYBaTUCh» [5, ¢. 42]. Takox L{uriepoH HamaBaB HEaOUAKOTO 3HAYCHHS
PO3BaXIMBOCTI ~ Ta  CIPAaBEJIMBOCTI:  HEBIJNOBIIHICTE  MipKyBaHb
PO3BaXIIMBOCTI BUMOTaM CIIPaBEITUBOCTI MOYKE MaTH HACIiAKOM KOPHCIIHBI
JUSTHHSI JTFOJCH, 1110 MPHU3BOISTH JO COIIaIbHAX HE3roa 1 3aBOPYIICHL B
CYCHUIbCTBI, HeOE3NeYHNX ISl TPUBATHOI BIIACHOCTI 1 BIACHUKIB [6].

Inomit mucnurens CraponaBasoro Pumy Jlyniii Anneit Ceneka 3BepraB
yBary Ha HeOe3MeKH, MmO X MPUXOBYE HASBHICTh HPUBATHOI BIIACHOCTI.
BriacHicTh MOXe CIPUYMHHUTH HEOE3MEYHI BaJJ OCOOUCTOCTI CAMOT'0 BIIACHUKA
1 CIIpSIMyBaTH HOTO KUTTENISUIBHICTh Y XHOHOMY HampsiMi: «Xai TH MOCS eI
yce Te, UM BOJIOIIIOTh Oe3I1id BeIbMOK, Xail OpPTyHa BUBEPIIUTH TBOE MAWHO
JIaJIeKo 3a JOCSDKHY JUIsl TIPUBATHOT JIFOJMHUA MEXY..., — BCE 1Ie HABUUTh TeOe
JKaJaTu e yoroch Oinmbmoro» [7, c. 78]. BraryBanHs B Oe3KiHEUHY TOHHTBY
32 TNPUMapHOI0 METOI TPHU3BOAWTH A0 0OE3MIy310ro  MapHyBaHHSA
HETOBTOPHOTO 1 0€3I[IHHOTO (3 OTJIsly HA CKIHYEHHICTH) JIFOICBKOTO KUTTS. 3
IHIIOTO OOKY, KOPHUCIIMBICTB BIIACHHMKA Ta HOTO CTATKH BUKIIMKAIOTh BOPOXKICTh
3 Ooky oroueHHs: «OmHa piuy — AiifoBa MpHYMHA, SKa HEOAMIHHO TYT Xe
UIKOJHTD, 1HIIA Pid — npu4yuHa nonepeans. OT, BIacHe, 6araTcTBa i MICTATh
MOTIEpEe/IHI0 NMPUYKMHY. BOHM HaOMBaIOTH Iylly NHXOIO, BCENISIOTH B HEl
TOPAVHIO, HAKIMKAIOTh 3a3/PICTh 1 HACTIUNBKH 3aTyMaHIOIOTH PO3YM, IO
PO3roJIoc PO Halll JOCTATKH, X04 1 HeOe3MeUH A, COJIOIKO MHUJIYE HaM CITyX»
[7, c. 341]. OTxe, npuBaTHA BIACHICTh NPUBHOCHUTH PO3JIa] Y JIIOJCHKE XKUTTS
3CepenrHN 1 330BHi, OCKUIbKH PYHHIBHHUKAMH HOTO CTa€ SIK cama JIOJWHA-
BJIACHMK, Tak 1 ii 3a3apicHe OTO4YeHHSA. BiaTak HEOOXimHICTH OOMEKEHHS
JMXOAIMHUX BJIACTHBOCTEH Ta MpOSIBIB IPHBATHOI BJIACHOCTI CIIOHYKaja
COIIATBHUH 3arai 0 YIOpsAAKYBaHHS i BiTHOCHH [6].

JlaBHbOpUMCHKHI TpaBHUK ['aif mpaBOBi 3acaay BIACHOCTI OIHUCaB y
cBOeMy TBOpi «IHCTHTYLII», a came y kHM31 Apyrii «[Ipo peui», e Bu3HaueHO
1 pO3MEXOBaHO TPHBAaTHY Ta JepXkaBHy (mMyOimiyHy) BIacHICTH Ha pedi,
HaBEACHO PO3IOMLT pedeii 3a pi3HUMH O3HAKAMH, Y TOMY YHCHII 3a (hopmamu
BJIACHOCTI, @ TaK0OXX OIMCAHO MOPSIOK HAOYTTs Ta IMepexo.ly Mpasa BIACHOCTI
[8, c. 431-433]. Pa3om 3 Tum y kHuU3i nepmiit «IIpo oci6. [Ipo nmpaBa muBiTBHI
1 IpUpPOAHI», AETANiI30BaHO CYTHICTh UBLIBHOTO TpaBa [8, c. 426].

[Mornsau MaBHLOPUMCHKUX FOPHCTIB IIIOJI0 BJACHOCTI Ta MpaBa BIACHOCTI
JSTIA B OCHOBY 3BE/ICHHS JIaBHHOPMMCHKOTO 3aKOHOABIIS, iMIIEpaTopa
IOcrtuniana — kogudikamiit FOctrriana (Corpus iuris Civilis), e neranxizoBaHo
crioci6 HaOyTTs BIacCHOCTI Ta yMOBH (I1iZICTaBH) BPETYJIIOBaHHS HA0YTTs ITpaBa
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BJIACHOCTI 32 TAaBHICTIO BOJIOJIHHS (USucapio), a TAKOXK HABOJSATHCS BiIIIOBIIHI
CTPOKH BOJIOMIHHS JIJIS pedel sIKk pyXOMHX, TaK i Hepyxomux [9, c. 81].

INporte, y 1aBHLOPUMCBHKHX JDKEpeNax Ul OIHCY BIACHOCTI BYKMBAJIUCS 1Ba
TepMiHu — «dominiumy i «proprietasy, o BUpa)kaiv Pi3Hi aCIEKTH PUMCHKOTO
MpaBa BJIACHOCTI, a caMe: IPaBO Ha JieTalbHE MMaHyBaHHS OCOOM HAJ Pivdvio i
MPaBO Ha HAJIGKHICTh pedl MeBHil 0cobi BiamosiaHo [10, c. 30].

OOcAr i Mexi IpaBa BJIACHOCTI BU3HAYAJIMCh PUMJISTHAMH IIUISIXOM BCTaHOB-
JICHHSI TIPaBOMOYHOCTEH BIIACHWKA, a came: mpaBa BOJOMiHHS (ius posidendi),
mpaBa KopuctyBaHHS (ius utendi) Ta mpasa posnopsypkeHHs (fus abutendi), siki i
MPECTABIIOT, COOOK 3MICT MpaBa BIACHOCTI, HWOr0 CYTHICTh, XO4 1 He
BUYEPIYIOTH BCi€l PI3HOMAHITHOCTI ITPOSIBY BOJIOAAPIOBAHHS BIIACHHUKA HAI PIUdIO.

TakuM 4YHMHOM, OXapaKTepH30BaHO IMOTJAAM BHIATHUX MUCIHTENIB
CraponaBuboi 'pelii Ha BJIaCHICTh Ta TOBEJICHO, 1[0 JaHA KAaTEropis Uit HUX
Oyna Oinmbmie cyto (imoco(ChKOI KaTEropi€ro, M0 3YMOBHJIO ITOAATBIIY
JIUCKYCIiI0 TIPO MTOXOKEHHS 1 CYTHICTh BIACHOCTI Ta MpaBa BiacHOCTI. Pazom 3
TUM, TOTJISIIM Ha TIOHSTTS «BJIACHICTB», «IPHBAaTHA BJIACHICTH» B IEpioA
AnTtHuHOCTI Mocsrnm anoreto y CraponaBHpoMy PumMi Ta Oy neranizoBaHi y
TakuxX 0a30BHX Ipansx, sk: 3akoHu X1 Tabmmie, [actutymii I'as, kogudikamii
OcTuHiaHa, a y puUMChbKOMY TIpaBi, sike BUCTYIIAE SIK [IUBIJIbHE 3aKOHOIABCTBO
BHCOKOOPI'aHi30BaHOTO Pa0OBIACHUIBKOTO CYCHUJIbCTBA, HaOynu Iue W
MOBHOIIIHHOTO TIYyMAa4YeHHS Ta 3HAWIUIA BigOOpaXKCHHS y NMBUIICTHIN 5K
NPaBOBi HayIIi.
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Hymmsk O.B.
KanHouoam iopuoudHUX HayK, OOYyeHm,
Hayionanvruil ropuduunuii ynisepcumem imeni Apociasa Myopoeo

JIIs1 B YACI HPEHEJIEHTHOI'O ITIPABA
B AHIJIIMCBKIN TIPABOBIN CUCTEMI

CraHOBNICHHS BITYM3HSIHOI HOKTPHUHHU CYIOBHX JDKEpeNl IpaBa MoTpedye
3’CyBaHHs 1HO3EMHOIO JOCBIIy, 30KpeMa B MHUTaHHI Jil KX HKEpea y daci.
ChopmoBanuii y aHITIMCHKIA TIPAaBOBIM CHUCTEMi TpPUBAIMN JIOCBIX
BHUKOPHCTaHHS MPELEACHTHOTO 1IPaBa Ma€ TYT OCOOJIHMBY LIHHICTb.

Jo TpaauMuiiiHUX O3HAaK CYIOBOTO MPELENCHTY B aHIJIO-aMEePHKaHCHKil
MpaBoBiii ciM’1 B LIIOMY 1 30KpeMa B aHIITIHCHKIH IpaBoOBiil cUCTEMI BiTHOCSTH
HOTO peTpOaKTHBHICTh — MOIIMPEHHS BCTAHOBICHOTO HUM TpaBHIIa Ha (aKTH,
10 MAJIM MICLIe B MUHYJIOMY 10 HOTO NPOTOJIOMICHHA. Y TIM Take HOIIHPEHHS
31eOUIBIIOT0 Ma€e MiCIe 32 YMOBH BiJICYTHOCTI BUHECEHOTO MO0 ITUX (haKTiB
OCTaTOYHOTO CYZOBOTO PillICHHSI.

PerpoakTuBHICTS 3akiazieHa y caMiidi OpUPOAI IBHOTO JDKEepena Ta
JISUTBHOCTI CY[IIB, sika HOTO MOpojpKye. TpuBanuii yac BBaKayuocs, LIO Lis
JISUTBHICTB 3BE/IeHa CYTO JI0 BIIKPUTTS BXXKE HAsIBHOT'O 3aCTOCOBHOTO JI0 Ka3ycCy
npaBa — HABITh Y TOMY BHIIaJKy, KOJM HE WIETHCS JIMIIE NPO TIyMadeHHs
cTaTyTiB. MmeThcs mpo Tak 3BaHy JEKTapaTOpHY TEODil0 MpeleIeHTHOrO
mpaBa. HaBite 3apa3 1i imei 30epiraroTh CBOi MO3MIIiI, X04a W y IOCHUTBH
mepeocMuciieHoMy BHTIsAi. OKpiM TOTO, TPENeNeHT € Tak OW MOBUTH
MOOIYHMM PE3yJIbTATOM IOLIYKY CyJICIO BIANOBI/II HA MUTAHHS PO TE, SIKUM
yIKe € TIpaBo y cUTyallii, o nocrana rnepea HUM. Lle poOuTh peTpoakTHBHICTH
TTMOOKO BKOPIHEHOIO B JOKTPHHY 1 NMPAKTHKY HPELENSHTHOrO IMpaBa KpaiH
aHTJI0-aMePUKAHCHKOI MpaBoBoi Tpaauii [1, ¢. 222; 2, c. 2-5].
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VYTiM HOBI cowmiaJibHi YMOBM Ta HOBI IOIIAM Ha IIPaBO MOXYTh
moTpeOyBaTH HOBHX IIIAXOMIB Ta CTaBUTH IIiJ CyMHIB HasBHi. Y pi3HUX
IPaBOBHX CHCTEMax 3arajlbHOTO IpaBa IiJl BIUIMBOM IPABOBOTO peaji3My Ta
iHIIUX (aKTOpiB BiNOYBAIOTHCS CHPOOM MEPEOCMUCICHHS IHMTaHHS IIPO
HaTIpsSMOK Jii B Yaci MpeIeNeHTHOTO TpaBa. 3 SBIAIOTHCS albTEPHATHBHI
BapiaHTH y BHUIUIAI TakuX HAMpsMKIB, SK IPOCIEKTUBHICTb, BHOIpKOBa
MPOCIIEKTHBHICTh, @ TaKOX IPOCIEKTHBHICTh-IIPOCIEKTUBHICTh. HareBHO
HaWsICKPaBillIUM MIPUKIIAJI0OM 3aIIPOBADKEHHS 3MiH y PO3IIISIyBAaHOMY MUTAHHI
e mpasoBi cuctemu CIIA, ne mporsrom XX cT. Ha ¢enepaabHOMY piBHI
MPOCIIEKTHBHICTh Y TOMY YH 1HIIOMY BapiaHTi HaOyJjia MOMIMPEHHS, IOMpaBaa
3rOJIOM 3HOBY IIOCTYIHBIINCH MICIIEM pPETPOAKTHBHOCTI, TOMAI SK Ha PiBHI
IITAaTiB TPOCIEKTUBHICTh TICIS CBOTO MPHUXOLY HPOJIOBXKYE ICHYBaTH SK
MOXJIUBHI BapiaHT Iii B 4aci MpeneeHTiB cy1iB mTaTiB. Y ToH xe 4ac y uuii
MPOCIIEKTHBHICTh MOXe€ 3acTocoByBaTH juiie Bepxosuuit Cyn kpainu — y
cnpaBax, mo crocylorbcs Koucturymii [3, m 19-20]. Hapenenmmu
0CcOOMBOCTSIMHU 3TajiaHi JBl KpaiHU BUPI3HSIOTBHCS CEpell MPAaBOBUX CHCTEM
AHIJI0-aMEPHKAHCHKOT IIPaBOBOI TPa M.

Sk mokasye aHani3 JOKTPHHU Ta CyIOBOi IMPaKTHUKH, aHTIIHCHKA TIpaBOBa
cUcTeMa y IbOMY IUTAHHI € MIBU/IIE TPOTUICKHUM MpukiaaoM [4, c. 87]. Tak,
[Manara JlopxiB y cBoiii Bizomiii 3asiBi 3 mUTaHb NpakTHKH 1966 p., IKOIO BOHA
BH3HaNa 1A ceOe MOXKIMBICTH 3MIHIOBATH BJIACHI TOTEPENHI MpEeleAeHTH,
Harojocwiaa, 00 MpUd LBOMY BOHa OyJae BpaxoByBaTH HeOe3NeKy
PETPOCIIEKTUBHOTO IIOPYLIEHHsI TMiJCTaB YKJIAaJEHUX JIOTOBOPIB, aKTiB
PO3TOPAHKEHHS. MalHOM, TIOAATKOBUX BITHOCHH i, OCOONHBO, CTabLIBHOCTI
KpuMiHaJbpHOTO mpaBa [1, ¢. 117]. YTiMm 1e 3HaX0IUTh CBO€E MPOJOBKEHHS HE B
MOUIMPEHHI NPaKTHKKA BCTAHOBJICHHS NPELIEACHTHUX NPaBHJ HAa MaiiOyTHE, a y
BEJIMKIM CTPUMAHOCTI B MUTaHHI MPSAMOTO MEPETIAy CBOTO IPEIEICHTHOTO
npasa, y BiJIMOBI 3MIHIOBAaTH HasBHI IpaBmia 0e3 KpaliHbo1 MOTpeoH.

VY Toif ke uac, 3 omHOr0 00Ky, okpemi cy i [Tanatu Jlop/iB HeoTHOPa30BO
BHUCIIOBIIIOBAJIM CBOIO MIATPUMKY i€l BiIXOy BiJl peTpPOAKTHBHOCTI, 30KpeMa
y 1970-x pokax — y "acu ii ocobmuBoi nomynspraocti y CLIA. un mizHime —
3 oMy Ha aocBin €Bporneiickkoro Cymy CrpaBeaauBOCTi. 3 iHIIOTO OOKY,
[Manara JlopniB 3a3BWuail Harojomye Ha HEOOXiJHOCTI JOTPUMYBATHCS
TPAIUIIITHOTO PETPOAKTHBHOTO Miaxomy. Tak, y omHii 3i cipaB 1970-x pokis,
JIe CTOSUIO MUTAHHSI [TPO CKaCYBaHHS NPELE/ICHTY Ha Maiil0yTHE, OKpeMi WieHH
[Manatn JlopaiB BUCTYyNWIM TPOTH LIHOTO, apryMEHTYIOYH CBOIO ITO3MILIIIO
TaKMM YMHOM, IO IPH 3aCTOCYBaHHI IPOCIICKTUBHOCTI 3HMKHE MeEXKa MK
(yHKUIsIMH Cy10BOT 1 3akoHOMaBuO Biiaau [1, c. 225].
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PazoM 3 THM iCHYIOTH OKpEMi MPHKIIAIH, JIe CYI, MPOSBIIAIOYN THYYKICTb,
PO3B’s13y€ IEBHE IIMUTAHHS IPaBa 3arajlbHOTO XapaKkTepy, IKe IPOTe HE OJIEPXKYE
BILIMBY Ha BUPIIICHHS BiANOBIIHOI KOHKPETHOI cripasu [3, m. 15].

BapTo BiI3HAYXTH 1 I1I€ OMH MOMEHT, SIKUI CTOCY€EThCS HUHIIIHBOT TIO3HUITIT
1010 MO>KJIMBOCTI MPOCIICKTHBHOTO CKACYBaHHS MPEIECICHTHUX IPaBWI. Y
3aKOHOJIaBCTBI TIPO Iepeaady noBHoBaxkeHb 1998 poky [lapnament 3akpinus
YiTKE IMOJIOKEHHS PO Te, L0 CyIH YIOBHOBa)KEHI OOMEXYBaTH JIil0 B Haci
IMeBHOrO BHAY cBoiX pimeHb. Tak, Akt mpo Illormmanmiro 1998 poky
nepenbayae, 1o SKIIO CyJ BUPIIIyeE, 10 MONokeHHs akTy llloTianacekoro
HapJIaMEeHTy BUXOJHUThH 332 MEXi HOro 3aKOHOJAaBYOI KOMIIETEHIIii, CyJ MOXe
BUHECTH PpO3MOPS/KCHHS TIPO YCYHEHHS a0o OOMEXeHHS Oyap-sKoi
PeTpPOCTIEKTUBHOI [Iii pimeHHs abo BigKIageHHS HOTO Aii 3 METOI0 HaJaHHS
MOXIIMBOCTI BHUIIPaBUTH HasBHUHA Henoiik akty. [logiOHi monoXKeHHsS
MicTAThCSl B AKTI npo ynpasiiHHS YenscoM 1998 poky, Akti npo IliBHiuHY
Ipmarnito 1998 poky. 3a3HaueHi HOPMHU CBITYATh, IO MAPIAMEHT HE BBaXKae
HeCyMiCHUM 3 (QYHKUISIMH CYIOBOi BJIaAM YXBaJCHHS HEIO pillleHb,
1o30aBJICHNX pPeTpoaKkTUBHOCTI [3, 1. 17].

TakuM YMHOM MOKHA BiJ3HAYUTH, 1110 Y AHIIII] IPOCTIEKTHBHICTH TIOKH 1110 HE
Ha0yJia iCTOTHOTO TOIIMPEHHsI, X04a MEeBHI AUCKYCIT 3 1[bOr0 NPUBOAY HIayTh. Y
TaKuii croci0 aHrmiiichbka MpaBoBa CHCTEMA, SIK 1 1HIII CHCTEMH 1i TPy B CKIIai
AHTJIO-aMEPHUKAHCHKOI IIPAaBOBOI CiM 1, BUABIISIE OUIBITY KOHCepBaTHBHICTE. Cepen
(bakTopiB, M0 3yMOBWIM BIAMIHHOCTI OOTOBOPIOBAHMX MIAXOMIB y AHII Ta
CIIA, BapTO BI3HAYUTH TIOPIBHAHO MCHIIMI BIDIMB  COIIOJIOTiYHOI
FOPHCTIPYICHIII] Ha TIPABOPO3YMIHHS aHTIIIHCHKUX CYIiB. Jla€ThCs IEBHOO Mipoto
B3HAKH 1 BIUIMB TOJIOKEHb NHCAaHUX KOHCTUTYIIT 91 KOHCTUTYLIHMX aKTiB, IO
Jla€ MOXJIMBICTb 4epe3 3aKOHOJABYe PEryJIOBaHHS BHECTH IEBHI «30BHIILHI»
KOPEKTUBH Y TPAAUIIIHHI CyTIBCHKI ITiTXOJIH.
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ICTOPIA NOJITUYHUX TA IIPABOBUX BUEHb

3eiixan B.B.
cmyodenm,
Hayxosuii kepisnux: Cesprokos JI.I'.
OOKMOp IOPUOULHUX HAYK, npodecop,
Kuiscoruii nayionanvnuti ynieepcumem imeni Tapaca lllesuenka

POJIb 3T0JIH, IPABOBOI'O CIILIKYBAHHSI,
PO3YMIHHS CIIIBHOI'O BJIATA
Y IIULIEPOHIBCHKIN JEP)KABI TA B CYUACHIM

3a ocCTaHHI MIBCTOMITTSA TOHATTS «IHTETpalis» CTAJI0 HAA3BHYANHO
Ba)XJIMBOIO 1ZIEHHOIO KaTeropiclo y MIDKHApPOJHUX BIIHOCHHAX Ta CBITOBIH
noxitui 6e3nocepenubo. CydacHe CyCNIbCTBO AEAANl YacTile 3ayMy€eThCs
HaJ TUM, 5K OPTaHI3yBaTH JepKaBHY BIady B KpaiHi Tak, M0OW HACTIAKH Ti€l
TUSUTBHOCTI  3aJIOBOJIBHIIIM  OLIBIIICTh TOTpeO coriymy. OCHOBHa yBara
MPUKYTa O TaKUX MPOOJIEeM, K PO3BHTOK €(peKTHBHOTO CHIBpOOITHUITBA 5K
BIAIHUX CTPYKTYpP BCEepeAMHI KpalHW, TaKk i JOepXaBH y CBITI B LUIOMY;
BIOCKOHAJICHHS (YHKIIH CydacHOi JepKaBH, TIOKIMKAHUX MOKPAIUTH
CTaHOBHINE CYCHLIbCTBA; 3abe3neueHHss Oe3KOH(IIKTHOTO CIiBiCHYBaHHS
JIlep’KaB B YMOBax TicHOi cmiBmpari i Cy0’€KTiB; MiJBHIICHHS I[IHHOCTI
IPOMaJICHKOT JTyMKHU B X071 IPABOBOTO CIIJIKYBaHHS TOLIO.

Ile HeoOMekeHe iNEHHMMH paMKaMM IUTAaHHS HE pa3 IOpYLIyBaJIocs
(himocodamu Bcix gaciB Mmif 9ac MOMITHIHAX AUCKYCiil. Majo XTo po3yMie, aie
TaKi, 371aBasiocst 0, Cy4acHi MpoOIeMu, HANPsIMY 3aJIeKaTh BiJ] IIEBHUX CTAINX
KaTeropid, siki anpiopi BIUIMBAIOTh Ha (opMyBaHHs Oynb-sikoi nepxasu. Lle
Taki SBUINIA SIK JOCATHEHHS 3TOAW MIX JIIOABMH, HAasSBHICTh OE3MOCEPETHBOTO
MPaBOBOrO CIIUJIKYBaHHS y CYCHUIBCTBI Ta MparHeHHs A0 CIUIBHOTO OJara.
Came LIl YMHHUKY ICTOTHO BIUIMBAIOTh HA HENEPEPBHICTh T€HE3U JIEPXKABU Y
Oynap-sixuii ii icropuunnii nepioa. CycHinbCTBO 3aBXKAW BiAirpaBajo iCTOTHY
POJB y )KUTTI AeprKaBH, YAM HEaOMSK BIDIHBAJIO HA HET, BKOTPE IiIKPECIIOI0YH
Miclie Ta poJib JIIOJIUHHU B JEPKaBHO-IIPABOBIN MPAKTHUIII.

CripaBxHIM CKapOOM AJIsl Cy9aCHUX JOCIITHHUKIB BUSBUIIACS KHUTA Mapka
Tynis Huunepona «De re publica». Y Burmsai jaiamory aBTop BigoOpaxae
OCHOBHI LIIHHOCTI W MPOOJEMHU TOro4acHoro coiiymy. TeopeTnuHi morysan
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[uuepona npo aepkaBy i paBo (GopMyBasIHcs il IOMITHUM BIUTHBOM BYEHb
[Inarona, Apucrorens, [Tomibis i rpenbkux cToikiB. BukoprcTanHs HUM inei
CBOIX MMOTEPEHUKIB BiIOYBAETHCS 3 ypaxyBaHHIM PUMCBKUX TPaIUIIii B cdepi
JIep KaBHO-IIPABOBOT MPAKTHKH 1 ITOJIITUKO-TIPABOBOT AYMKH, L0 K J03BOJIHIIO
HOMYy PO3BHHYTH 1 CHOPMYIIOBATH OpPWTIHAJIBHI HOBI ITTOJIOKEHHS 3 Teopii
JIepKaBH 1 TIpaBa.

OcobauBoi yBarm llunepoH npuaiauB npoOieMi JOCSTHEHHsS 3roau B
cycrinbeTBi. HaBiTh y cydacHil AeprkaBi e MUTaHHS CTOITh JOCHTH TOCTPO,
a/DKe OCHOBOIO JICTITHIMAIll MOJIEPHOTO COIlyMy € HacamIiepell KOHCEHCYC
fioro cy0’extiB. Opranizaifisi CycCIHiJIbcTBA MOXXE OyTH BH3HAHA BHKIIOYHO
YIIEHAMH IBOTO CYCHIIBCTBA, TPYHTYIOUHCH Ha 3arajibHild 3rofli, TOOTO TOi,
KOJHM TPUHIWIN Takoi OpraHizamii BIAIITOBYIOTh IEPEBAKHY OiIBIIICTH
rpoMasisiH. S BBaxkaro, 11O 3BiJICH W BHUIUIMBAE TOHATTS CIIPaBEJIUBOCTI, 3a
SIKUM KOXXE€H WIEH CYCIIJIbCTBA CBIJOMO OTPHMY€E KOMIUIEKC YiTKO
PO3TOiNIEHHX MpaB Ta 000B'S3KIB, AKi i peari3ye, 3TigHo 3 HOro y3roKeHUMH
puHOMNAaMu. AJpke OyJb-SKUi CycHiIbHMH YCTpiii Mae cBOi mpaBuia, sKi
JUKTYIOTBCSl HA IHCTHTYLIHHOMY, 3arajbHOJICp)KaBHOMY piBHI Ta TMOBHHHI
BHKOHYBaTHUCSI WICHAMH CYCITIIhCTBA B OOMIH Ha TPOTIOHOBAaHI ITOCITYTH Ta
pizHoro ponay Omara. Cam jxe LluIepoH BHCJIOBIIOE ICTOTHI IepeBaru
MIPUHLMIY €THOCTI HAMIpiB 1 BBaXKA€, 1110 BiH BIJIrpae YuUMaiy pojb B LJIOMY.
HaBite nepxaBa He 3Moriia 0 yTBOpWUTHCS ©O€3 AWHAMIYHOTO PO3BUTKY
CYCITUTBHOT 3TrOJHM, aJKe MHUCIUTENh BU3HAUYAE 11 K «00’€qHAHHS 0araTbox
Jofied, TMOB’SI3aHMX MK cOOOI0 3rofiol0 B IIMTaHHSAX MpaBa 1 €IHICTIO
irTepeciB» [1, p. XXV. 39]. OgHak, aBTOp HAroOJIOIIYE, IO «HAMIIErme Imiei
3roJIM AOCSATHYTH B TaKii JepKaBi, Jie BCIM KOpUCHE OAHE i Te k. Uepes po3maii
IHTEepeCiB, KOJM OJHOMY IMOJ00AEThCS OMAHE, a APYrOMY IHIIE, BHHUKAIOTh
gBapm» [1, p. XXXII. 48]. 3amna yHUKHEHHS TaKUX CHTYyaIlill, 3aBXKIH
HEOOXIIHO aHaNi3yBaTh YCHILIHICTh 3aCTOCYBAHHS MPHHIUITY CYyCIUIbHOT
3rOJIH, IO J03BOJUTH HE TINBKU MOKPAIINTH HAsBHY CHTYAIll0 B KpaiHi, a i
3a20€3Me4nTh HeTIEPEPBHICTD 11 PO3BUTKY 3arajioM.

HepxaBa y TpakTyBaHHI LlumiepoHa BHCTyIIa€ HE TiIbKH SK BTiJICHHS
iHTepeciB BCiX ii WwieHiB, a K y3roKeHe NpaBoBe CIUIKYBaHHS. TakiuM YHHOM,
¢inocod GakTHIHO CTOSB OLIsI BUTOKIB Ti€l FOPUAN3ALIIT TOHATTS ACPIKaBH, SKa
Hajgani Maia 6araTo MPUXWIBHMKIB, IO B XOJi Ii reHe3n TpaHCc(hHOpMyBaiIo y
NOBHOIIHHY iICl0 Cy4acHOI MpaBoBOI JiepkaBU. Y 3B’SI3Ky 3 UM BaK/IMBE
3HAQUYEHHA BiAIrpac piBeHb MPaBOBOI KYJBTYpH CYO €KTa NPaBOBOTO
CIIUIKYBaHHS, TaK SK MPaBOBE CIUIKYyBaHHS, HE3BaXKAIOUM Ha Te, IO B CBOIN
OCHOBI Ma€ BUIbHMH OOMIH JAyMKaMH Ta TOTJIsJIaMHU, CIIUPAETHCS HA HOPMHU
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npaBa, B SKUX 3aKpiluieHI HEOoOXiJHI MoJeni NOBEAIHKM Yy KOHKPETHIH
JKUTTEBIN cutyarii. ToMy BMIHHS aJeKBaTHO, BiAIMOBIIHO JO BCTAHOBJIEHUX
B3IpIIiB, Oy/AyBaTH BJIACHY MOJIENIb TOBEIIHKH, pearyBaTd Ha OIOHEHTa 1
CBIIYHUTH PO PiBEHb NPABOBOI KYJIBTYpU Cy0’€KTa NPABOBOTO CIUJIKYBaHHS,
KUl HeaOWsK BIUIMBAE Ha MOJAIBIIMN PO3BHTOK JepkaBu. CaMe depe3 Take
PO3yMiHHSI OCHOBHOIO TpHU3HAYEHHs MpaBa y TENEepillHid 4ac Bce Oiiblie
BYCHUX PO3MIAAIOTH CydacHy IPaBOBY CHCTEMY JIEpIKaBH SIK CYKYIHICTh
CYCIIUTBPHUX BIHOCHH, Y XOMi SIKUX BiIOYBAa€ThCS B3a€MOJis YYAaCHUKIB, iX
B3a€MHHUI BIUIMB OJWH HAa OJHOTO, OOMIH iH(pOpMAIi€lo, MiSUTBHICTIO TOIIO.
Tak, posrisim €. B. Bypiiem NpaBOBIAHOCHH SIK PI3HOBHAY CYCIUIBHUX
BimHOCHMH Ta minTBep/pkeHHs O. B. IlerpumuHmM Qakty, o TpaBo €
MOPO/UKEHHSM ~ CYCHIJIBHUX  BIIHOCHH SK TEBHHUX B3aEMHH  MiX
coliayi30BaHUMHU  IHAMBIAaMHU MIATBEPKYIOTh COLIANBHUH XapakTep 1
JIO3BOJISIIOTH 3 yc€ OUIBIIOI BIEBHEHICTIO BBOAWTH 1O IOPUAWYHOTO 00iry
MIOHATTS «IIPABOBOTO CHINKYBaHHD» [2, ¢. 13]. Ille lumepon nucas, mo «mnpasa
rpoMajisiH ofHi€l 1 Ti€l % NepkaBu MOBHHHI OyTH onHaKoBUMH. Ta if o Take
Jiep>KaBa, sIK He CITUTBHHUN ITPaBOIIOPS/I0K, 3aCHOBAaHUH Ha 3acajax MpaBOBOTO
crinkyBauHs moneit?» [1, p. XXXIII. 50]. I copaBni, TpakTyBaHHS TOHATTS
MPAaBOBOTO CIUIKYBaHHS MajOo 3MIHHJIOCS BiJl AHTHYHOIO aHAJIOTy,
3alpOIIOHOBAHOIO CTapoJaBHIMU (dinocodamu. BoHo Tak camo mependavae
Oe33amepedHy piBHICTH CyO’€KTiB MpPaBOBOi JAWCKycii, cBobomy BHOOpPY
BapiaHTIiB MOBEAIHKH, sKi NpH 0Oararopa3oBOMYy IOBTOPEHHI i BH3HaHHI
IHIIUMHM 4YJICHAMH CYCIIJIbCTBA BiJOMPAIOThCSA SK THUIOBI 1 CTBOPIOIOTH
MIPaBOBUIl IHCTUTYT, a TAKOXX HASABHICTH Yy Cy0’ €KTa IMPABOBOTO CIIIKYBaHHS
Cy0’eKTHBHUX TMpaB 1 IOPHIWYHUX OOOB’SI3KIB, SIKI CTAHOBIIOTH Yy CBOIH
CYKYITHOCTI MpPaBOCYO’€KTHICTH ocobOu. Takum dYMHOM, Ha MiJACTaBi
NPOBEJICHOI0 aHaJli3y O3HAK MPABOBOTO CIIUIKYBaHHS MOXKHAa HAaBECTH Take
BU3HAUYCHHS OCTAHHBOTO. [IpaBoBe CITIKYBaHHS — 11 B3a€MO/Iisl PIBHOTIPABHUX
cy0’€KTIB Ha OCHOBI IIPaBHJI ITOBEIHKH, BiJOOPaKEHNX Y HOPMATUBHHUX aKTax
Ta IHIIMX IOPUIMYHHX JDKEpesax, NUIIXOM pealtizalii cBoix mpas i 000B’s3KiB
3 METOIO IOCSITHEHHSI KOMIIPOMicy Ta mopo3yMiHHA [ 3, ¢. 16]. OTxe, mpoBenene
Ha T Cy4acHOI KapTHHHM CHEUM(IYHMX O3HAK 1 MOHATTS «IIPABOBOTO
CNJIKYBaHHS» HANACTh y MaHOYTHOMY MOMNJIMBOCTI MJIS [OJAJBIIOrO
PO3BUTKY KOMYHIKATHBHOTO MAXOAy 1O TPaBOPO3YMIHHS, CIPHATHME
MOCTYIOBIM ryMaHi3amii 3akOHOJABCTBAa Tiel 4YM IHIIOI Jep)kaBd Ta
3a0e3reueHHI0 TapaHTil 1 epeBar, siki HaJjae mpaBo JIOJISIM.

TpeTbOr0 BaXIMBOK CKJIAJ0BOIO, II0 B KOHTEKCTI IEBHHX AaCIEKTiB
BUIUTMBAE 3 JIBOX MONEPEIHIX 1 Mae YMMaNuWil BIUTMB Ha PO3BUTOK JEPIKaBH, €
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MParHeHHs JI0 CIUTBHOTO Oiara. Mapk Tyuriii LlumepoH cTBepKye, 0 KOXKECH
TIyMa4uTh 1€ MOHATTS IO-CBOEMY, TOMY i TOBHHEH BU3HAYWTH BIIACHE
MOHATTSA OJylara MepeoBciM B eTHUHIN cdepi. Bxke micias BiamoBimi Ha
3alUTaHHS «XTO BiH € 1 KUM OU XOTIB CTaTH», MiCJIsi HOBOTO BUOOPY LIIHHOCTEH,
TOOTO TCHA BHpilIEeHHS mTpoOneM B eTHYHIM cdepi, IHIUBIL 3MOXKe
30pi€HTYBATHCS B MpaKTU4HINA cdepi, chopMyinroBaTH NpPaKTUYHI LTI Ta
3aBaaHHs [4, c. 145]. ToOTto muTaHHS cycnuibHOTO 100pOOYTY MOCTIHHO
MOBUHHO OyTH aKTyallbHUM JUIsl KOYKHOT'O TPOMAJITHUHA, SIKUH € CKJIaJ0BOIO
coliyMy Ta 3aiiMae MeBHe CTAaHOBHIIE B HhOMY. SIK i B CydacHOMY pO3yMiHHI,
JUTS. MEUCITUTENIS O€3M0CepeIHhO CaMe CYCIIIBLCTRO 1 € OJ1arom, sike nependayae
HASBHICTh HE MPOCTO 3TOAH, a cHimbHOi mo3uiii. CrijpHa 3rofa He MpPOCTO
3a0e3medye MPaBOBITHOCHHM 31 CBOIMH CIIBIPOMAaJsSHAMHU; CKOpiIIe, BOHA
3aJydae iX JI0 CIUIBHOI CIpaBH i3 CUIBHUMU BUTroJaMy i uisimu [4, c. 151].
[Moni6Hi mii mepexbadarOTh JOKIAJaHHSI MAKCUMAIIBHUX 3YCHIIB IO TOTO, 00U
JIOCATHYTH TIE€BHOI NOCKOHasocTi. MoBa iiie He TiIbKH MPO CTapaHHICTH Ta
HAIOJICTJIMBICTh MiJl Yac CaMoro Mpolecy, a W Npo TOTOBHICTh, Yy pasi
HEOOX1THOCTI, T0 TI0)KEPTBH BIACHUMU I[IHHOCTSIMH, 3apa3H CIUIBHOTO Ojara.
He nuBnsiunch Ha 4acoBi PaMKU BUKIAACHHS IHMIEPOHIBCHKUX MOJOXKEHb,
Oe3nocepeIHbO IXHS ifiess Ta 3MICT 3aJMIIMINCS HE3MIHHUMH, & TOMY W He
MEHII aKTyaJbHUMH JJIsI JI€PXKaBH CydacHOrO THIly. AJDKE NHTaHHS
3TypTOBAaHOCTI TPOMAJSIH, IO BKIIOYAE B ceOe 3MaTHICTh CIUIBHO HiSITH B
iHTepecax AepiKaBH, CIIMPATHCS Ha B3aEMOPO3YMiHH ITOTPEO OJHE OJJHOTO Ta
JIOTIOMAraTy BUPIIIYBATH CHUIBHI MPOOJIEMH, € MUTAHHAM, SKE BITHOCHTHCS JIO
MePeTiKy TakK 3BaHUX BIYHHX [TUTAHb.

OTxe, MiACYMOBYIOYH BCE BHIIEHPOAHANI30BaHE, MOXHA 3pPOOHUTH
BHCHOBOK, 1110 Cy4YacHe CyCIiIbCTBO Ma€ TeHICHIIIHY XapaKTepUCTHKY BTpaTh
MMOYyTTS HAJNEKHOCTI CHITBHOTI. B imeami, me Bimg4yTTs IOBHHHO
3a0e3neuyBaTy CUTYallil0 B3a€EMHOI BiIMOBIJaIbHOCTI IPOMA/JISTH 32 JIOJIIO OJJHE
onHoro. CyTTeBOIO MpPOOJIEMOI0 CyCHUIBHO-TIONITHYHOT —TpaHchopmarii
Jep)kaBu y BCl 4acw Oyna, € i Oyne mpoOiiema BiHOCHH CYCIHUIBCTBA Ta
IepxaBu. ToMy IIe MUTaHHA HE pa3 TOPYIIyBaJd CTapolaBHi Qimocodu,
30kpema it Mapk Tyuniii [{uuepon y cBoiit kausi «De re publica». AKTyanbHICTh
MPOOJIEeMH JTa€ CYYaCHUM IOCTITHUKAM MOXIIUBICTh TPUPIBHATH TCHICHII
AQHTUYHOI Ta Cy4acHOI IEPKaBH, 3 METOIO TONIYKY MUISAXIB J0 il BUPIIIIEHHS.
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3MIHU KOHCTHUTYUII YKPATHU
Y PO3PI3I XXI CTOJIITTS: AHAJII3 TA IPOIHO3

KoxxHOoMy TpomajsiHUHY BioMO Tpo 3Ha4eHHs ciioBa «KoHcTHTymis» —
OCHOBHHI 3aKOH, III0 3aKPIIUTIOE CYCHUIBHUHA 1 AEp>KaBHUHA YCTpidi KpaiHw.
VYcTpiid, CBOEIO Yeproro, MOCTIHHO 3a3HAE MIEPETBOPCHD YePe3 3MiHY 30BHIIIHIX
¢axTopiB Ta po3BHTOK JoacTBa. IIpaBa i cBoOomu, SK OAMH 3 00’€KTIB
pEryJIOBaHHS KOHCTUTYLIIHOTO IpaBa, TAaKOX € pedaMH HeNOCTiifHUMH,
CXWJIBHUMH 10 3MiH, 10 HaOyTTs HOBUX YMHHHKIB BILIMBY. TakuM YMHOM, HE
MOJKE€ HE 3MIHIOBATUCH | KOHCTHTYIIMHUH JIaJI, a TOYHIIIIE, caM «constitutioy —
TOPSAOK, 3aKOH.

IIpomiec pedopmarmii KOHCTHUTYLIH cBiTy Ta VYKpaiHW, aHami3 Ta
MIPOTHO3YBAaHHS BHKIANaeThcs y mpansx B. Peunnproro, K. babenko,
H. Aradonosoi, f. Bepnastok, I1. Pynuka. Okpemo xoTinocs 0 BHIITUTH
mpamto O. €rpemris Ta TpouuTyBaTH Horo mpaiio «CydacHi BUKIMKH Tepes
xpuctusiHcTBOM XX CT.: TeHjiepHa iJeoJiorisl Ta IOBEHAJIbHA FOCTHULIIS»:
«BumaeTrpes, mo cydacHe YKpalHChKE CYCIHIJIBCTBO OIMHHIIOCS TIepen
CBOEPIIHOIO CK3UCTCHIIIHHOI OUIEMOI: 3 OIHOro OOKy, uYepe3 BHOIp
€BPOIIEHCHKOT0 BEKTOpa PO3BUTKY, YKPATHCHKI YPSAOBIII 3MYIIEH] a1anTyBaTH
BJIACHY CHCTEMY 3aKOHOJIaBCTBA JI0 €BPOIECHCHKUX CTAHIAPTIB; 3 IHIIOTO —
TEMEPIlTHI COMIOKYJIBTYPHI peallii MepeKOHYIOTh, IO TaKa «BECTEPHI3aIlis»
Mae moBiiHy npupoay» [1, ¢. 580].

PedopMyBaHHS KOHCTHTYIIII € TSHKKHUHA TPOTIEC, TS IKOTO HEOOXiTHE TiaHe
HayKoBe  3a0e3leyeHHs, IIOCTiiHE CKaHyBaHHA HapOJHUX  JyMOK,
HaJIaro/PKyBaHHS POOOTH HAYKOBI[B Ta MOJITHUKIB 3aiJisi1 JOCATHEHHS TOTrO
pe3yibTary, sIKoro noTpedye kpaiHa B JaHMH MPOMIXKOK 4acy. Sk BUIa€eThCs,
Iy)Xe BAaXJIHMBUM € JIOCHIIKEHHS CTPYKTYpOBaHOI'O aHAJ3y CYTTEBHX
Mo dikaliii OCHOBHOTO 3aKOHY HAIIOl JiepyKaBH, L0 BiIOYJHMCS 32 OCTaHHI
POKH, a TAKOX BpaxyBaHHsI BCiX IIPOTHO31B Ha peopMH, 1110 BXKE ICHYIOTb.
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3a3Ha4nMo, 110 MiJroTOBKA 10 BHeceHHs 3MiH 0 KoncruTynii novanacs y
1997 p, Ha HACTYHMHHUHU PIK IICIS MPUHHATTS caMoi KOHCTUTYLIi — Tozi Oya
po3pobnena KoHuenis po3BUTKY 3akoHOAaBCTBa YKpainu Ha 1997-2005 pp.,
a TaKoX OpIEHTOBHA MporpaMa pedopMu 3aKOHOINPOEKTIB Ha LEeH Mepios.
OcHOBHUM i1 00’€KTOM CTaBaJlM BHKOHAaBYa BJIaJia Ta MapiaMeHT. 16 KBITHA
2000 p., 6yB mnpoBemeHuit BceykpaiHChkuii pedepeHayM 3a HapOIHOIO
IHIIIaTHBOIO, SIKUHA JOCAT YCHiXy 1 CTHMYJIIOBaB HEpPEepO3IOJIil JIepKaBHOI
BJIQJM Ta 3pPOCTaHHS BIUIMBY PEriOHIB Ha MpPOLEC ACPKABHOTO YIPaBIiHHS.
Taxki 3MIHM cTaad HEOOXIMHMMH 34l IIOJAIBIION0 BIOCKOHAJIEHHS
Koncruryuii Ta i aganTaiii 1o NpaBoBUX OCHOB €BPOIEHCHKOT JEMOKpaTii.

23 mortoro 2001 p. OyB momaHuil 3akOHOMPOEKT «IIpo BHECeHHS 3MiH i
nmornoBHeHb 10 KoucTturymii Yipainw», KOTpHH y CBOiX ITOJIOKEHHSX MaB
JICKiJIbKa HOBUX IMPOIMO3HIIA HApOMHUX JCMyTaTiB YKpaiHH, a 30Kpema:
YTBOPEHHS MapJIaMEeHTChKOI OUIbIIOCTI Ta GOopMyBaHHS HEIO CKIAmy Ypsy;
3MEHIIICHHS KITBKOCTI HAPOTHUX NEMyTaTiB YKpaiHu, SKi MOTIH O mpuiMaTH
pimenHs mozo ycynensst [Ipesunenra Ykpainu tomio.

[Totpeda B pepopMyBaHHI HAIIOHATBFHOI HOMITUIHOT CHCTEMH BUHHKIIA T[S
y npyrii momoBmHI 1990-X pOKiB, OCKITBKHM PO3BHTOK YKPaiHCBKOTO
CYCIJIbCTBA Ta HOTO IEMOKpATH3ALlisl BUMAraiu ii yJ0CKOHaICHb. Sk 3a3Ha4yae
Pymuk: «Pedopma moniThdyHOI cucremMu Mana i Mae 31iHCHIOBATHCS TaKUM
YUHOM, 00 yCi TITKA BIAAW CTANHd CHIBHUMH 1 BIIMOBINANEHUMH Tepen
HapojoM, mo0 3abe3nedyBanacsi CTaOUIBHICTH Yy IiSUIBHOCTI JIepXKaBHUX
iHCTUTYTIBY [2, c. 33].

LixxoM 3p03yMiio: OTPUMYIOUH BIIAIHI IOBHOBAXCHHS, HAMBHIIII TOCATOBI
ocobu Ta Aep)KaBHI OpPraHM HaMaraloThCs 30UTBIINTHA CBOi HOBHOBAYKCHHS
HIJISIXOM KOPEKIIiT 3aKOHO/IaBCTBa. AJie HEOOXIIHO BijI CaMOro 1ovyatrky Matu
Ha YyBa3i, OI0 ICHYIOTH IOBOJNII YiTKO BH3HAYEHI MeEXi KOHCTHTYIiHHOTO
neperisy, siki He MOXyTh OyTH mopyteHi. Tak, 3rigao cr. 157 Koncruryuii
Vkpainu: «Koncturyniss YkpaiHu He Moxe OyTH 3MiHEHa, SKIIO 3MiHU
nepen0avyaloTh CKAacyBaHHA YW OOMEXEHHs IpaB 1 cBOOOJ IIOAWHH K
rpoMansHIHA a00 SIKIIO BOHH CIIPSIMOBAHI HA JIIKBIIAIIiI0 HE3aJIEKHOCTI UM Ha
MOPYIIEHHS TEPUTOPiabHOI HilicHocTi Ykpainmy» [3, cr. 157].

3BepTaldnch N0 KOHCTUTYLIHHOI iCTOpii HOBITHBOTO Yacy, HE MOXHA HE
3ragat noxii modatky rpyans 2004 poxy, komu Konctutynis Ykpainu Bce x
Takd 3a3Haja CEpPHO3HUX TMEPETBOPCHB, IOB’SI3aHUX 31 3MIHOK (OPMH
TIPaBJIiHHS Ta MEPEPO3IOIIIOM BIIaJJHUX TIOBHOB)XEHD B CUCTEMI «IIPE3UACHT —
ypsan — mapnameHT». IliIroToBKa CyCHUIBHOI ITYMKHM Ta IIMPOKHX Kil
IpOMaJICBKOCTI 10 3MiH KOHCTHTYLIT TaKOX € BOXKIIMBUM KPOKOM Y MEXaHi3Mi
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pedopm. Sk mume badernko K., y pasi Ko HEoOXiTHICTh BHECCHHS 3MiH HE
YCBIIOMIIOETBCSI TpPOMaasHAMH SK OO0 €KTHBHa TMOTpeda Jep>KaBHOTO
PO3BHUTKY, TO W caMi Ii 3MiHM CIPUAMATHMYTHCS 5K €JICMEHT IMOJITHYHOI
060poTHOM, a HE OpraHiuyHa CKJIaJI0OBa 3araJlbHOCYCHIJIBHOTO KOHCTUTYIIHHO-
MPaBOBOTO PO3BUTKY [4, ¢. 118-119].

Hani cepitoznux 3min Koncruryuis 3a3nana y 2010 pori npu ckacyBaHHI
pedopmu 2004 poky, 10 HajgaBana BiaJy MapiaMeHTy Ta IpeMm’epy, a HUHI
moBepHyna ii mpesupeHTy. 21 motoro 2014 poky 3HOBY BiIOyBaeThCS
roJocyBaHHS, KoTpe Beprae Koncrurymiro 3pa3ska 2004 poky Bxke IO HaIIuX
yaciB. OcTaHHBOIO 3MiHOIO 10 OCHOBHOTO 3aKOHY CTaljia BiJIMiHAa 1HCTHTYTY
JeNyTaTCbKOI HEAOTOPKAHHOCTI.

Ilompu Bci, 3maBanocsi O, MO3UTHBHI CTOPOHHM TAaKOTO BTPydYaHHI B
YCTaHOBJICHI 3aKOHOM HOPMH, KOHCTHTYLiIHI pedopMu B YKpaiHi migayTs Ha
KOPHCTB JIMIIE 32 YMOB JJOTPUMAHHSI OCHOBHUX KOHCTHTYLIHHNAX IPUHIUIIIB, a
caMe BEepXOBEHCTBA IIPaBa, He3aJIeKHOT0 Cy Ly Toio. Ha mopsaky aeHHOMY e
MMOBHHHI OyTH PO3TJIIHYTI MPOOJIeMHU peabHOCTI Ta JIEBOCTI BU3HAYATBHUX
HOpPM MIONO TpaB 1 cBOOOA JIOMMHM  TpOMajasHWHA, a TaKOX Ti, IIO
MIePEeIIKOHKAIOTh pealtizallii Cy/I0Boi Ta MyHIIUIaIsHOI pedopm. Takoxk moci
€ HePO3TJISIHY THM MPaBOBUH cTaryc npeactaBHUKIB JITBT-crinbHOT — MUTaHHS
Mae OyTtu Bupimiere y Posnopsypxenni KaGinery MinictpiB Ykpainu Ne 1393-p
«IIpo 3aTBepmKeHHS TUIaHy Iiif 3 peanizamii HamionansHOi cTparerii y cdepi
npaB JIIOAUHE Ha epion 10 2020 poky».

[izcymoBytoun BuIe CKa3aHe, YKpaiHa, sIK KOHCTHTYLiiHa AepkaBma,
3HaXOAWTHCS IIe TUTBKM B TpOLECi MEBHOTO amnrpeimy, MO JO3BOJUTH I
3HAXOJUTHCH HA PiBHI €BPONEHCHKUX AEp)kaB ChOrofeHHA. OTHAK MU MAaeMO
pO3yMiTH, IO Ui LBOTO il MOTPiOHO cTBOprOBaTH Taky KoHctuTymiro, ska
Oyzne (hyHKITIOHAIFHOIO Ta IEBOO camMe B YKpaiHi.
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3AKOHO/IABYE 3ABE3ITEYEHHSA
HAIIIOHAJIBHOI BE3ITIEKH YKPATHU

IIpo6iiema 3a0e3MmedYeHHs HAIliOHAIBHOT O€3MeKH € ChOTOIHI 3HAYMMOTO IS
PO3BUTKY KpaiHu. 3a0e3ledyeHHs HaI[lOHAILHOI OE3leKh €  METOIo
pedopMyBaHHs, 3MICT SKOTO Mae OyTH CHOPSIMOBAaHO Ha 3MII[HCHHSA
CYBEpEHITETY, TEPHUTOpIaNbHOI HUTICHOCTI KpaiHW, CTBOPEHHS YMOB, IO
rapaHTyIOTh CTa0UIBHICTD 1 PO3BUTOK CYCHIUIBCTBA 1 I€PKaBH.

CyuacHi BITYM3HSHI HaykoBLi, 30kpema, B. T'opOymin, B. Kpyroswuii,
B. Jlinkan, I'. Curamk, A. CeMeHYeHKO, IOCTI[KyBaIA MPOOIeMy
HOPMaTHBHO-TIPAaBOBOTO 3a0e3NeueHHs] Hal[loHaJIbHOI Oe3lekn YKpaiHu Ha
pi3HMX erarmax CTaHOBJIEHHS Ta pPO3BUTKY YKpaiHM SIK HE3aJIS)KHOI Ta
JIEMOKPAaTHYHOI JIepXKaBH. Y3arajJbHIOIOYM IX MOTSIM Ha PO3B’sA3aHHA
3a3Ha4€HOi NPOOJeMH, MOXHA CTBEP/PKYBaTH, L0 HOPMAaTHBHO-TIPABOBE
3a0e3reveHHs HallioHAIbHOI Oe3IIeKH MICTUTh HOTO0 HOPMATHBHE PEryJIIOBaHHS
SIK 3aci0 ympaBIiHHA ceporo HalliOHAIBHOT Oe3meKu [2].

[IpaBoBYy OCHOBY MOJITHKH y cdepi HalloHaJbHOI O€3MEeKH CTaHOBISTH
Koncrurynist Ykpainu, 3akon Ykpainu «IIpo HanioHanbHy Oe3nexy YKpaiHm»
Ta iHImI 3aKOHM YKpaiHW, MDKHApPOIHI JOTOBOPH, 3rofa Ha OOOB’SI3KOBICTH
sKUX HajgaHa BepxoBHow Pamoro YkpaiHu, a TakoX BUIaHI HAa BUKOHAHHS
Koncrutynii Ta 3akoHIB YKpaiHu iHIII HOPMAaTUBHO-IIPABOBI aKTH.

[MpuitaarTs y 2018 poui 3akony «IIpo HanionansHy Oe3nexky Ykpainm» [1]
3aIpoBaMIIO HOBI, MPUOIIKEHI IO €BPONEHCHKUX, MMiIX0AN A0 3a0e3MeUeHHS
HarmionaneHoi Oe3meku Ykpainu. J[0 HOBH3HHM TaKHX IIIXOJMIB MOXKIUBO
BITHECTH:

1. 3akoHOmaB4e  3aKpiIUIEHHS  MOIIUPEHOTO0 y  €BPOMEHCHKHUX
JIEMOKPAaTHYHUX KpaiHaX MOHATTS «CEKTOp Oe3nekH i 000pOHI» Ta BU3HAUYCHHS
CKJIaZIOBUX TaKOT'O CEKTOPY.

2. PosmmpenHs 1 neramizamisi ITOBHOBaXXEHb MIOAO IEMOKPATHIHOTO
IUBITBHOTO KOHTPOJTIO 332 CEKTOPOM Oe3MeKH i 000pOHH.
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3. ®opMmyBaHHS CHCTEMH IOJIITUYHOTO 1 BIICHKOBOTO KEpIBHUIITBA Ta
VIPaBIiHHSA Y Pi3HUX cepax HaIliOHATHHOI Oe3MeKH 1 000pOHH.

4. 3akoHO/ABYE 3aKPIIUICHHS! HOBHX IMIAXOMIIB 0 CUCTEMH IUIAaHYBaHHS Y
cepax HalioHaNbHOI O€3MEKH, a TaKOK HU3KM HOBUX JOKYMEHTIB TaKoro
TUTAaHYBaHHSI.

5. BBeieHHsI TIOHATTSI KOMIUIEKCHOTO OTJISILy CEKTOpY Oe3reku i 000poHH
Ta HEOOX1THOCTI HOT0 MepioJMUHOr0 MpOoBeIeHHS |5, ¢. 49].

Po3poOmi  koHIeNmid, IOKTPWUH, NPOTPAMHUX Ta IHOMX MTOMIOHIX
JOKYMEHTIB y Tanmy3i 3a0e3redeHHs Oe3nekd OyIp-SKMX CHCTeM ITOBHHEH
HepeAyBaTH aHaJli3 ICHYIOYOTo CTaHy 0e3MeKH JaHOI CUCTEMH i HAaBKOJIUIITHEOTO
ii cBity. HamioHnamsHa Oesneka YkpaiHu 3a0e3MeuyeThes MUITXOM TPOBEICHHS
Jiep>KaBHOI TTOJIITUKY BiIIOBIAHO A0 MPUHAHATHX TOKTPHH, KOHIIETIIN CTpaTerii
I mporpam y MOJITHYHIN, €KOHOMIYHIN, COILIAIbHIA, BOEHHIH, CKOJIOTIYHIMH,
HayKOBiHi, iHpopManiiiHiil Ta iHmmMX chepax.

Bubip koHKpeTHHX 3ac00iB i IUIAXIB 3a0e3MeYeHHs HAllIOHATBHO1 Oe3reKn
YkpalHu 3yMOBIIIOETHCSI HEOOXIJHICTIO CBOEYACHOTO BXKHUTTS 3aXOJiB,
a/IeKBaTHUX XapakTepy 1 MacmTabaM 3arpo3 HalllOHAIBHUM IHTEpecaMm.
Peamizamis OCHOBHHMX TIPHHIMUIIB 1 TOJOXEHb Ili€el momniTmku HalOyBae
HIATBEP/KCHHS Ta BUPKEHHS Y BCIX HampsiMax AisUIbHOCTI BHYTPILIHBOI 1
30BHILIHBOT MOJITUKY YKpaiHCHKOT JiepkaBu Ta ii oprais [3, c. 494].

T'onoBHOIO MeTOrO (YHKIIOHYBAaHHS 3a0€3MIeUeHHs HAIllOHAIBFHOI Oe3MmeKn
VYkpainu € 3a0e31eueHHs IEBHOTO PIBHS HAIIOHAIBHOT OC3IEKH NEPiKaBH, IKHI
rapantyBaB OW i1 HalliOHaJLHMH cyBepeHiTeT. MeTa (QyHKUIOHYyBaHHS Ii€i
CUCTEMHU JTOCATAETHCS peallizalliero ToJOBHOI (PYHKIIIT — BUSABICHHIM HeOe3IeK
1 3arpo3 HaIllOHAIBHUM iHTEpecaM Ta ix HeWrpaiizaiiero [4, c. 10].

Omxe, 3aKOHOJABYE 3a0e3leueHHs HAaI[lOHAILHOI OE3EKH CTAaHOBHUTH
HopMu KoHcTuTytii YkpaiHu, a TakoX CyKyITHICTh 3aKOHIB Ta MiA3aKOHHUX
HOPMATHBHHUX aKTiB, 5IKI YTBOPIOIOTh 3aKOHO/AaBYe ToJie I QYHKIIOHYBaHHS
CHCTEMH HaIllOHaJIbHOI O€3IeKH i BAKOHAHHS HEI0 CBOTO NpU3HayeHHs. Takox
CJIiJT 3a3HAYUTH, IO Y chepi HAliOHATHHOT OS3MEKN BaXKIIMBUMHU € BUCHOBKH Ta
pexoMeHamii aHaJITHKIB-eKCIIEPTIiB, SKi MPOPAaXOBYIOTh BapiaHTH PO3BUTKY
cUTyalii, a TakoXX po3poOKa CepeJHbO- Ta JOBIOCTPOKOBUX CTparerii
PO3BUTKY MOXJIMBHX BapiaHTIB Ta BIANOBIIHOTO pearyBaHHS Ha PH3UKH Ta
HeOe3nexn
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MI’KHAPOJHE ITYBJIYHE TA IIPUBATHE ITPABO

JlenemenkoBa B.A.
cmyoenmxa,
Hayionanvnuti ropuouunuii ynieepcumem imeni Apocnasa Myopozo

IMPOBJIEMHA BUKOPUCTAHHSA HOPM
MI’KHAPOJHOI'O T'YMAHITAPHOTI'O ITPABA
B YMOBAX BO€CHHOI'O KOH®JIIKTY

BoeHHI KOHQIIKTH, SIKi PO3YMIIOTbCS SK «B0CHHE HPOMUOOPCIBO MIdHC
Odepoicasamu abo CoYianbHUMU CRITbHOMAMU 8CePeOUHi OKPEMUX 0epicas, o
Mae Ha memi GUPTUUEHHS eKOHOMIYHUX, NOJIMUYHUX, HAYIOHATbHO-EMHIYHUX Ma
iHWux npomupiu uepes obOMedceHe 3ACMOCYBAHHA GIUCLKOGOI cunuy — T
npobiiema Oymb-IKoro wacy. HeBaxkiiuBo, skuil 3apa3 pik 3a JITOYHCICHHSM:
3MIHIOBaTUMYTBCSI TEXHOJIOTI, TpaBa, 3'SBISTUMYTHCS HOBI Ta PO3LIMPIOBA-
TUMYTBCS CTapi HAyKH, ajie BOEHHI KOH(IIIKTH, HIMOBIpHO, OYAyTbH 3aBXKIH.

Crpobu IpUIHATTS HOPM 1010 JTFOJUHOIIOOHOTO TTOBOIKEHHSI 3 XBOPUMHU
Ta T[OpaHEHHMMH BOIOIOYMX CTOpPiH, 3aXHCTy MHPHOTO HAacCeJIeHHs
3ycTpivarotbess 3 XVII cT., ale cmo4atky BOHHM HE CTAaHOBWJIHM IIPEIMETa
OKpPEMHUX, CAMOCTIHHUX JOTOBOPIB UM Traiy3i nmpasa. TiTbKH yYaCHUKH MEPIIOi
lNaazpkoi xondepenuii 1899 i nepmoi JKeneBcbkoi koH(epenuii 1864 namm
Mo4yaTok (OpMYBAHHIO TPAAWIIA Cy4acHOTO MiKHAPOAHOTO T'yMaHITapHOTO
mpasa (mam — MI'TI) sik cocoOy perynmoBaHHS BiIHOCHH BOIOIOYHMX CTOPIH i
HaJlaHHS JIOTOMOTH IIOCTPAXJIAJIOMy B pe3yJbTaTi BOEHHUX KOH(QUIIKTIB
OUBLUTBHOMY HaceneHHto [ 1, ¢. 320].

CrBopeHa TapajeilbHO MDKHapoJHA TyMaHiTapHa oOprasizamis —
Mixnaponuuii pyx YepBonoro Xpecra ta YepBonoro IliBmicsns (mami —
MKYX) — npwuifnsuia Ha cebe Micito momupenns npasui MI'TI Ha TepuTopii
OyIb-sK01 KpaiHH, KOHTPOJIO 32 X TOTPAMAaHHIM Ta 3aXUCTY KUATTS Ta T1AHOCTI
JKEpPTB BilHM B CHTYyallil HACHJIbCTBA BCEPEJMHI KpaiHHM NUILIXOM HaJaHHs 1M
HEOOXi/IHOi JOTIOMOTH, a B BHIQJKaX MOPYIICHHS BCTAHOBJICHHX IPaBUII —
TIePECITiTyBaHHS Ta COPUSHHS ITOKapaHHIO BiIMOBiTANBHUX 3a 11e 0cib [2].

Sk Bimomo, 3acHOBHHMKH YepBoHOro XpecTa, KEpyHUYHUCh MPHHIUIIOM
TYMaHHOCTI, CTaBWJIM Tiepe]] co00I0 Jy)Ke IparMaTuydHe 3aBJaHHS: HaJdaBaTH
peabHy IOTIOMOTY MOpPaHEHHM. A MO0 peajbHO 3IHCHUTH TaKe 3aBIaHHS,
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BOHU BUMAarajd BiJ] Iep»aB B3iTH Ha ceOe 3000B's13aHHSI HA OCHOBI IINCHMOBO
3a(hikcoBaHOI JOMOBIEHOCTI, 0popmMIIeHOT BiAmoBifHNM unHOM. Lle o3Hagamo,
SIK TIOKa)Ke TIOIANBIINI PO3BUTOK MOJIH, IO CHOYATKY T'yMaHiTapHe BIUHB [3]
CTaBWJIOCS HA MILIHY IOPUANYHY OCHOBY.

MixHapoaHe TyMaHiTapHE MPaBO Ma€ MOABIHHUI 00'€KT CBOTO BIUIHMBY: 3
OJTHOrO 0OKY, MOKIJIMKAaHE IOJIETIIYBAaTH JIIOACHKI CTPa)KIaHHS, MOPOJUKEHI
BIHCHKOBUMHM [isIMH, 3 JPYroro — HaJaBaTdH pealbHY JONOMOrY oco0aMm,
MOCTPAXKAATIMM BiJ BICEKOBHX Iiif: IMOpaHEHWM, IIOJIOHCHUM, 1 HaBITh
UBITEHOMY HACEJIEHHIO.

Came B UbOMY € OCHOBHI Wi misuibHOCTI MixknHaponHoro Kowitery
YepoHoro Xpecrta. 3a MHHYIi Maike BTOPA CTOMNITTS 3 MOMEHTY CTBOPCHHS
UYepronoro Xpecra 1eit pyx 1uBepcudikyBaB CBOIO IiSIIbHICTB K 3 TOYKH 30py
IHCTHUTYIIOHAII3AIi1, TaK 1 3 MO3MIIIN CBOTX KOHKPETHHUX Aiit. Bimomo, mo Pyx
UYepBoHoro XpecTa BUXOJHWTH JAJIEKO 332 MEXi CBO€i ydacTi y HajaHHI
JIOTIOMOTH KepTBaM 30poiHuX KoH(IiKTiB. BoHO Oepe akTHBHY ydacTh y
HaJIaHHI TOTIOMOTH ODKEHIISIM Ta JKEPTBaM MPUPOTHUX KaTacTpod.

MixHapoaHe TyMaHITapHe IpaBo — Iie crenngivyHe IpaBo, TOMY 110 BOHO
CIMPAEThCA HAa HU3KY yrol i Ha OaraTy MPaKTHKY y4YacTi TyMaHITapHUX
oprasizauiil y BUpilIeHH] 30pOMHUX KOHQJIIIKTIB, KUIBKICTh SKUX Ha TMOYaTKY
HUHIIIHBOIO CTOJITTS Taka >k 4YHWCIeHHa, sK 1 panime. CepreBuHy
MDKHapPOJHOTO TyMaHITapHOTO TpaBa B HaIi JHi € JKeHeBChKi KOHBEHIII.

XeHneBcbki  KOHBEHIII Ta CYKYIHICTh JIOKYMEHTIB  Cy4YacHOTO
MDKHapOJHOTO T'yMaHiTapHOT'O IpaBa SBJSIFOTH CO00I0 crienudivHe CTBOPEHHS.
OnmHak BOHO, $K TIIOKa3ylOTh YHCICHHI NPHUKIagH, MOXE e(PEeKTHBHO
BHUKOPUCTOBYBATHUCS Yy CKJIQJHMX MDKHAPOAHHMX CHUTYalisfX, KOIMU OpyTanbHa
cwia KoH(poHTaIlii TOTpeOye MEBHOTO MOCEPEAHUIITRA. YHUCIICHH] MTOJIOKCHHS
MDKHApPOJHOTO TYMaHITapHOTO MpaBa BiAKPWUBAIOTH MOXKIIHMBICTH, SKIIO HE
IOBHOIO, TO XO04Ya O YacTKOBOIO BHUPIIICHHS HaWBaKYMX INUTaHb, IO
BUHHMKAIOTh SK HEPO3B'A3HI Y pa3i BUHUKHEHHS 30pOHHUMX KOH(IIKTIB 4n
TPOMAJISTHCHKHX BOEH.

[pob6nemu gotpumannas Hopm MI'TI mig 4ac BOEHHOTO KOHQIIKTY MalOTh
pi3HMIi XapakTep — BiJl )KOPCTOKOT'O IOBOJIKEHHS 3 BiiICbKOBOIIOJIOHEHUMH JI0
HACUIIbCTBA ILIOAO LIMBUIBHOTO HACENCHHS Ha OKYyIoOBaHiii Teputopii. Lle
MO3HAYAE€ThCA 1 HA 3MICTI TNPaBOBHX HOPM, fAKI TOKIMKaHI CIPHUATH
BPETYJIIOBaHHIO HACTIOKIB TyMaHITapHUX KaracTpod Ta COLaTbHUX
KOH(JIKTIB, a TakoX 00yMOBIIOE HEOOXIJHICTh MOCTI{HOTO MOHITOPHHTY Ta
OHOBJICHHS JOKYMEHTIB y cTpykrypi MITI BiAmoBimHO 1O YMOB >KHUTTS
CYCIIUIBCTBA, 1110 3MiHIOIOThCS. Tak, aumutomariyHi konpepeHuii 1929 ta 1949 pp.,
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skl Oy ckiikaHi micist moaii Iepmoi ta J{pyroi cBiTOBUX BiliH, MaJIM Ha METi
B TOMY YHCII TPWUHHATTA HHU3KH IOMOBHEHB: Hampukianm, y 1929 p. Oyma
npuiiHiaTa JKeHeBchbka KOHBEHLS PO IOBOKEHHS 3 BiiCHKOBOIOJIOHEHUMHU
[2], a 12 kBiTHS 1949 p. — Bigpa3y 4oTHpu HOBI KOHBeHLIl: «[Ipo nmominmeHHs
O TIOpaHEHWX Ta XBOPUX y Oifounx apMisx», «llpo momimmenHs momi
MOpPAHEeHUX, XBOPHX Ta 0Ci0, sAKi 3a3HaaM KopaOenbpHOI aBapii, 31 CKIay
BOEHHHX CHJI HAa MOpi», «IIpo moBoKEeHHS 3 BiliCBKOBONOJIOHEHUMIN», «IIpo
3aXUCT IUBLUIGHOTO HACENICHHSA MiA 4ac BiHW». [IpuiiHATI JOKyMEHTH Ha
SIKUMCh Yac JIKBIAyBadW NPOTAIWHH B MIKHApOJHOMY 3aKOHOJABCTBI Ta
CIPHSIM TOAANBLIOMY IOUIMPEHHIO iZIed JONMOMOTH THM, XTO CTpa)KIae i
motpe0dye ii.

JocBin mokaszaB, IO iCHyBaHHA T'yMaHITAapHUX HOPM came Cco0Ol0 He
3aro0irae 1 He MOJIETIIy€e BEIWYE3HUX CTPaKAaHb, SIKI 3aBJalOTh BOEHHUX
KOH(JIKTIB, 1 He 3abe3nedye MPUHHATHOI MOBEAIHKN Bororoumx. JlilficHo, sk
3a3Hauae MKUX, «ocHo6HOWO npuyunoro cmpaxcoanv ni0 4ac 60EHHUX
KoHGnikmie ma nopyweno MITI € wHe si0cymuicme HOpM ma ix
HEeCNPOMOICHICINb, 4 HEGUKOHAHHS 8JiCe ICHYIOUUX HOPM Yepe3 i0CYMHICHb
NOAIMUYHOT 80711 A0 3 THULUX NPUYUHY.

Y3aranpHIOI0UH IPaBO3aCTOCOBHY IIPAKTHKY, IO CKJIAJIACS, & TAKOXK JIOCBIJ
po0OTH MIXXKHApPOIHUX I'YMaHITApPHUX OpraHizalii, Mo>kHa chopMyItOBaTH psijt
(akTopiB, MO BIUIMBaIOTh Ha AoTpuMaHHA HopM MI'TI mig gac BoeHHOTO
KOH(ITIKTY.

1. MarepianpHa 3amikaBiieHicTh. HaiimaBHimmMm 1 Halie()eKTUBHIIIUM
CTHMYJIOM IJIi OOMEXCHHS KOIITIiB Ta METOMIB BEACHHS BIHU 3aBXIH OYB
(daxTop BINCHKOBOI, €KOHOMIYHOT Ta aJMIHICTPATHBHOI 3allikaBlIeHOCTI. Y
TEPUTOPIANIbHUX KOH(IIKTaX 3HMIIEHHS JIOTICTUYHOI, HPOMHUCIOBOI Ta
CLIBCHKOTOCTIONAapPChKOi  IHPPACTPYKTypH TPOTHUBHHUKA, BOWBCTBO abo
MepEMIIIIEHHS] BENMKOI KIIBKOCTI IMBUIBHUX OCIO HE JIMIE YCKIIAJHIOIOTh
BiiCbKOBE BTOPI'HEHHS Ta OKYIallilo, a i BUMararoTh 3Ha4HOI r'yMaHiTapHOI
JIOTIOMOTH Ta 3yCWJIb IIO/I0 BiTHOBJIEHHS BiINOBIAHUX TepuTopiil. Kpim Toro,
moOTaXKITMBE CTaBICHHS JI0 YaCTUX MOPYIICHb Ta 3JI0YMHIB OKPEMHUX COJIIATIB
IiIPUBAE TUCHUILTIHY y BIHCBHKaX.

2. OuixkyBaHHS B3aeMHOCTi. Bororodi 3 OiNbIIOI0 WMOBIPHICTIO CTaHyTb
TYMaHHO 1 3 TOBaror0 3BepTaTHCA i3 3aXOIUICHNMH LUBUIBHUMH Oco0amu Ta
BilICbKOBOIIOJIOHEHUMH, SIKIIIO BOHU OYAyTh BIIEBHEHI, 110 IPOTUCTOSHHS Oy 1€
misitm tak  camo. OJHaK OYIKyBaHHS B3a€MHOCTI BCE 4dacTille He
BUNPABAOBYETBCS Yy  BHIIAAKAaX aCHMETPHYHOTO MPOTHOOPCTBA MK
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BHCOKOOPIaHi30BaHMMHU 1 J00pe OCHAIEHHMH BOIOIOYMMH Ta CHJIAMH 3
ITyXKOIO OpPTaHi3alli€ro, SKi He MOXKYTh a00 He OaxaroTh norpumyBaTucs MITI.

3. B3aemna noBipa Ta nmosara. Xo4a CTOCYHKH MiX BOIOIOYHMH, MOXKIIHBO,
CHJIBHO 3IICYBalHUCs, pa3 pO3MOYaBCcsS BOEHHUH KOH(IIKT, aje Oe3yMOBHE
IOTPUMAaHHS HUMH 3aKOHIB Ta 3BUYAIB BiifHH 1a€ OCHOBY /IS B3a€EMHO{ IOBaru
Ta JOBipH, 110 HEOOXiJHO NpU MaOyTHIX CHpoOax JJOCATTH MHUpY Ta
MPUMHPEHHSL.

4. CycnineHa gymKa. Peropraxi nmpo BOe€HHI KOH(IIKTH, IO BEXyThCH,
MOXYTh MaTH BHUpIIIaJbHUI BIUIMB HAa IPOMAJChKY JYMKY B Pi3HHX KpaiHax 1
YMHUTH 3HAYHUN THCK Ha ypsad, 00 BOHH 3abe3neunnn notpumants MITI
CBOIMH BOEHHHMH CHJIAMH.

5. Kpuminamizamis sk crpumyrounii ¢akrop. Ha moBemiHIl BOOIOYHMX
CTOPIH Ta OKPEMHX IOJIITHKIB, COJIJIATIB 1 IUBIIBHUX 0Ci0, K IIFOTh BiJI IMCHI,
TaKOX IMO3HAYAETHCSI HMOBIPHICTh KPUMIHAJILHOTO MEPECIilyBaHHS 1 CAHKIIIH.
OcCHOBHa BIAIMOBINANBHICTh 33 CYIOBE IEpecligyBaHHS 0Ci0, SKi BUYHHWIA
nopymenHs MITI, 3a3Buuail nexuts camux nepxkasax. OIHaK MPOTIroM
OCTaHHIX JIBOX JECATHIITH Oyll0 3aCHOBaHO KUIbKAa MIDKHApOJHHUX
KPUMIHAJIBHUX CYAIiB Ta TPUOYHAIIB, SKi MIABHITIIN ¢(PEKTHBHICTh CYAOBUX
nepeciilyBaHb Ta HMOBIPHICTh 3aCTOCYBaHHS CaHKIIiH 3a nopyiueHus MI'TI y
BUIIJKaX, KOJIM JIep)KaBU HE MOXYTh a00 He OakaloTh NMpPUIHATH Ha cede
OCHOBHY BiMOBITAIBHICTS MO0 11HOTO [4, ¢. 35-37].

TakuM 4rHOM, MOYKHA 3a3HAYMTH, 110 KOXKEH 13 3a3Ha4eHUX (HaKTOpiB MOXKE
BIUIMHYTH SIK Ha Kpally, TaK 1 Ha Tiplly CTOPOHY Ha PO3BHTOK BiTHOCHH MiX
Jiep>KaBaMH, ajie IpH JTOTPUMAaHHI iX MOKHA JOCATTH TOJIITHYHOTO BUPIIICHHS
OyIb-IKOTO KOH(DIIKTY.

SIkOu BOIOIOYI CTOPOHHM TOYHO JOTPHUMYBAJIHCS MOJOXKEHb KOHBEHLIH,
MOKJIMKAHUX TIOM'SIKIITITH HACTIIKH BOEHHUX KOH(MIIIKTIB 1 IOJETTIUTH yJacTh
THX, XTO HE OepyTh y4acTh y HMX a00 BHHIIUIM 3 y4acTi, a TAKOK aKTHBHO
CrHiBOpaIoBaid abo xoua 0 HIUIM HA TOCTYNKUA CTOCOBHO MIiKHApPOIHOTO
komitery YepBoHoro Xpecra Ta IHIIMX T'yMaHITApHUX OpraHi3amii, sKi
3MIHCHIOIOTH CITOCTEPEKEHHS Ta MiCit0 JOTTOMOTH HYXIEHHUM, MOXHa 0yi0 6
MiHIMI3yBaTl MacIITa0M HECHPUSTIMBHX HACIIJKIB BIffHM Ta TOCTYIOBO
M030aBUTH BiIKPHUTI BOEHHI IIPOTUCTOSHHS CCHCY .
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Hayionanvroeo opuouunoeo ynieepcumemy imeni fApocnasa Myopozo

JAEAKI ACIIEKTH OBXOY 3AKOHY
Y MIDKHAPOJJHOMY IIPUBATHOMY IIPABI

VY TicHOMY 3B’SI3Ky pa3oM i3 IpoliecoM eBpoiHTerpanii Ykpaina nepedyBae
y Tmpolieci SIKICHOI 3MiHM HPUBATHOINPAaBOBUX BIJHOCHH, IIO YCKIAIHEHI
IHO3EMHHMM €JIEMEHTOM. Y JaHOMY KOHTEKCTI BaXXJIMBUM HOPMaTUBHHUM
JOKyMEHTOM € YTroja NIpo acouiamilo MK YKpaiHOIO Ta €BponelHChbKHM
Corozom Big 27.06.2014 poky, mo rapaHTye 30MMKEHHS Ta aKTUBHY
B32€EMOJIII0, 30KpeMa, MK YKpaiHoro Ta kpaiHamu-y4yacHulsiMu €C. I3 mum y
CBOIO Yepry IOB’si3aHe 3POCTaHHS BIUTHBY Ha HAalliOHAJIBHY MPABOBY CHCTEMY
KOHIIETIIIi jus commune europe, M0 ICTOTHO BIUIMBa€ Ha PO3BUTOK
MIDKHApOIHOTO PUBATHOTO ITPaBa.

OpnHak BapToO BpaxoBYBaTH, 10 TaKa B3a€EMOJIisl SIK HACTIJIOK MOPOIKYE HE
TUTBPKM TapMOHI3AIiI0 Ta pO3MHPEHHS MEX 3aKOHOZaBcTBa Yy cdepi
MDKHApOIHOTO MPUBATHOTO MpaBa, a W CHPHAE BCTAHOBJCHHIO IIEBHUX
OOMEXEHb CTOCOBHO 3aCTOCYBaHHS HOpPM IIpaBa 1HO3EMHOI JepKaBH.
be3yMOBHO, [&aHa TO3MMLIS CTOCYETHCS TaKOrO MJOCHUTH-TaKH CIIPHOTO
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NPUBATHOIIPABOBOTO I1HCTHTYTY SK OOXiX 3aKOHYy, IO XapaKTepU3yeThCs
HHU3KOIO OCOONMBOCTEH Y 3aCTOCYBaHHI HA TPAKTHIII.

Hacamnepen, BapTo pO3KpUTH TOHATTS [OaHOTO sBHIIA. B Mexax
HAI[IOHAJILHOTO 3aKOHOJABCTBA BOHO MICTHTBCA y M. 9 4. 1 cr. 1 3akoHy
VYkpainu «IIpo Mi>kHapOIHE IPUBATHE IIPABOY, A€ 00XiJ 3aKOHY BU3HAYAETHCSA
SIK 3aCTOCYBaHHS 10 MPABOBIIHOCHH 3 IHO3EMHUM €JIEMEHTOM IpaBa iHIIOTO,
HIX MPaBo, Mepe0aYcHe BiAMOBITHUM 3aKOHOIaBCTBOM [1].

TakuMm 4nHOM, BOA4YaeTbCs, [0 [€ HAMaraHHd YXWIHTHCS Bif
CHECIIPHUATIMBOTO)» I OCOOH YX OCi0 MPaBOMOPSAKY, BUKOPUCTABIIHN OUTBII
BUTIIHUI 3aJI€)KHO BiI XapakTepy BiIHOCHH, SIKi MParHyTh BPETYJIIOBATH 32
JOIIOMOTOI0 TpaBa iHO3eMHOI AepaBd. Ha mpakTuii Iie BHKIMKAaE INEBHI
TPYJAHOLII B CyIOBid cdepi, amke Oyab-sKuil Cyals y TakoMmy pasi Mae
MepecBiqUUTHCS Y TOMY, IIo: 1) 3acrocoBaHi iHO3eMHI NpPaBOBI HOPMHU
Oe3nocepelHFO HE Cylepedarh HaIllOHaJbHOMY MpPAaBOIOPSIKY; 2) B Hallio-
HAJIbHOMY 3aKOHOJIABCTBI BiJICYTHS IMIIEpaTHBHA HOpPMa 3 TAHOTO MPHUBOLY, i
BOHA ITiJUIsirae 000B’ I3KOBOMY 3aCTOCYBAHHIO.

VY 3aranbHOMY BHITISAI Y AOKTPHHI MIKHAPOJHOTO TPHBATHOTO IIpaBa
00Xi11 3aKOHY pO3yMi€THCS HACTYITHUM YHHOM:

1. CyTHicTh 00XOJy 3aKOHY: IPHUB’S3Ka IO TEBHOTO 3aKOHOJIABCTBA...
1HOJII CTBOPIOETHCS IITYYHO 0co0amH, sIKi 0a)karoTh YHHKHYTH 3aCTOCYBaHHS
o iX TPaBOBIMHOCHH TPHUMYCOBHX 3aKOHIB, SKHM MiAMOPSAKOBAaHE IIe
MIPaBOBITHOILICHHS.

2. «O6xomom 3akony B MIIpII € cutyais, B sIKiii CTOpOHH HaBIiTh 1 HE Man
HaMipy clieniaqbHO YHHKHYTH 3aCTOCYBaHHS OJJHOTO 3aKOHY,  IPOCTO 00pan
3aCTOCOBHHMH HOPMH, SKi HE MOXYTb PETYIIOBATH Lii».

3. 3a0opoHa 00XOJy 3aKOHY «O3HAya€, MO0 BHOIp CTOPOHAMH IMiJISATae
3aCTOCYBAHHIO IpaBa He MOBHHEH INEpeCciliayBaTH €IWHOT METH — YHHKHYTH
iMrepatuBHUX HOpM. Takuit BUOip y KaTeropisx aHIJIOCAKCOHCHKOI CHCTEMHU
MpaBa iMEHYBaBcs O JOOPOCOBICHUMY.

4. CytHicTh «00X0Iy 3aKkoHy» € 3abesneuenHs criiikocti MIIpIl mpm
B3a€MO/Iii HallIOHAJIFHHUX MPABOBHX CHCTEM [2].

TakuM 4YMHOM, 3aralbHa KOHIEMIS 00XOAy 3aKOHY 3BOAUTHCA [0
HACTYIHOTO (OPMYIIIOBAHHS: SIKIIO HEMAae CYMHIBIB y J0OpPOCOBICHOCTI
BHOOpPY CTOpOHAMH TIpaBa, MO 3aCTOCOBYETHCS, NAaHWH BHUOIp IIJIKOM
npuiiMaeTbes. Y ToMy pasi, SIKIIO 5K BUOIp CTOPIH € SIBHO HEJOOPOCOBICHUM, TO
CyJl Ma€ MpaBo BIAXHMIMTH HOTO HE 33JJ0BOJIBHUTH 1 BU3HAYNTH NPABO, 110 Mae
3aCTOCOBYBATHCS 10 THX YM IHIINX NPABOBIIHOCHH, HA OCHOBI 3BHYaifHO{
KOJTi3i#HOT npuB 53k [3, c. 28].
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VY OinpOiocTi Aep’kaB NMUTAHHS 00XOMy 3aKOHY BHPILIYIOTbCS B paMKax
CYZOBOI MIPAKTHKH, PO LI0 3a3Havasocs aemo padime. Lle 00yMoBiIeHO umM,
mo nii cy0’ekTiB 3a3Bu4ail OynyTh NepeBipeHi Ha BiJIOBIIHICTE HOpMaM
HalliOHAIBHOTO TIpaBoNoOpsAKy. Halfuacrime Taki npeneaeHTH TparisioThes Y
cdepi IOTOBIpHUX, NUTFOOHO-CIMEHHHX, MONATKOBHX BiTHOCHH, TaKOX IpHU
peecTparlii IOpUANYHUX OCi0 Ha MIJIbIOBUX YMOBaX i T. II.

Tako>x BapTO 3a3HAUUTH PO TE, 1110 HOPMH 3aKOHOJ]ABCTBA OaraThoX KpaiH
B3araji He BH3HAa4Ya€ TAKOTO IHCTUTYTY SK o0Xin 3akoHy (ABctpis, ['peris,
€rumer, Iramis, ['pysia, [lepy). Ommak i He MeHIIa KiTBbKICTh JAepikaB
3aKOHO/ABYO 3akpimiroe ioro perymosanHs (Icmanis, Kanaga (KseGek),
VYkpaina). Ha npuxnani Hamoi nepkaBu JaHa MpoOJIEMaTHKa PETYITIOETHCS
ct. 10 3Y «lIpo MiKHapoAHE MPUBATHE MPABO», SIKA BCTAHOBIIIOE HACIIKA
0o0Xolly 3aKOHy 1 BHU3HA4yae, II0 NPAaBOYMH Ta iHII [Jil y4YacHUKIB
MIPUBATHONPABOBUX BIJHOCHH, CIIPAMOBaHI Ha TiJNOPAIKYBAaHHS LUX
BiTHOCHH TIpaBy iHIIIOMY, HI)X T€, 0 BU3HAYAETHCS 3TITHO i3 UM 3aKOHOM, B
00Xi HOro IoJI0KeHb, € HIKUEMHUMH. Y IIbOMY Pasi 3aCTOCOBYETHCS PaBO,
SIKE TJUIATaE 3aCTOCYBAHHIO BIATIOBIAHO IO HOPM Iboro 3akonHy [1].

JlaHa cTaTTs € MPHUHIMIIOBOIO HOBEJIOIO, SIKOi HE OyJ0 B HALlIOHAJILHOMY
3aKOHOJIABCTBI 3a paJsIHCBKMX uyaciB. Hacammnepen BoHa IOKJIMKaHa
3a0e3Me4YnTH AOTPUMAHHS NPHHIMITY 3aKOHHOCTI Ta JHOOPOCOBICHOCTI IpH
3IiHCHEHH] MPUBATHUMH O0COOAMH MOKJIMBOCTEH, TiepeadadeHuX aBTOHOMIEI0
BoJi cropiH. 3okpema, JloBrept A. C. BUpI3HSB /Bi KaTeropii 00Xo/ay 3aKoHy,
acame: 1) o0xix BacHoro 3akony (fraus legi domesticae); 2) 00xix iHO3eMHOTO
3akony (fraus legi externae) [4]. Y 3B’s3Ky 3 MM MO>KHA 3pOOUTH BUCHOBOK,
10 HOpMa YKPaiHCHKOT'O 3aKOHOAABCTBA IMiIMA/IA€ TiJ] IIEPITy KaTeropito.

[TincymMoOByrO4M BHIICHABEICHE, BapTO 3a3HAYMTH, IO [IHCHO HaHUMN
MIPUBATHOTIPABOBUH IHCTUTYT € CKJIaIHUM B pEryNIIOBaHHI, aKe BiH €
3aKOHOZABYO HEBU3HAYECHHUM y 0araThox JeprkaBax. OTke, 3aKpilIeHHs JaHOT
KoHLenuii Mae HaOyBaTH OUIBIIOrO MOMIMPEHHS, HE3BAXKAIOYH Ha 4YacToTy ii
BHUKOPHCTaHHS, a/KEe HE BCi THIM BiTHOCHH HaJC)XHUM YHHOM BPETYJIbOBaHI
Ha 3aKOHO/IaBYOMY DPiBHI B Pi3HHUX KpaiHaX, III0 y CBOIO YEpry Aa€ MOKIUBICT
BHUKOpHCTaHHS 00X0/y 3akoHy. BogHouac 11e 0 mosiermmio podoTy CyaoBUM
opraHaMm, aJpke y TaKHX BHIaJKaX BOHM O MajM YiTKO BH3HAY€HI NpaBoOBi
MiACTaBU Ui BHU3HAHHA TOTO YHM IHIIOTO TPABOYMHY HemicHEUM abo
HiK4eMHHAM. TakoX HE MEHII MPOOJIEMHHM MOMEHTOM € CITiBBIIHOIICHHS
00X0lly 3aKOHy i3 TPHUHIMUIIOM aBTOHOMIi BOJi cTOpiH. Y TakoMmy pasi
3aKOHO/IaBYa BH3HAYCHICTh HajaBasa O 4YiTKE pPO3MEKYBaHHI JaHUX
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KOHLeNUid 1 He Jomyckama O 3JOBXKMBaHHA npaBamu y  cdepi
NPUBATHONIPABOBUX BiTHOCHH, YCKIIaIHECHUX 1HO3EMHUM €JIEMEHTOM.
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OCOBJIMBOCTI 3AXHCTY IIPAB KIHOK
HA MIZ’KHAPOJHOMY PIBHI

[IpoGnema 3axucTy TpaB XKIHOK € OIHIEI 3 HAWBAXIMBIMIMX MPOOIEM
CY4YaCHOCTI Ha JJAHOMY €Tarli pO3BUTKY JroAcTBa. ChOTOIHI, KOJIH XKIHKH MarOTh
MOJKJIMBICTH peallizyBaTH cebe He JHIIe B paMKaxX CIMEWHHX BiJHOCHH, a H
NPUIMaIOTh BaXIIMBY Y4acTh B PO3BUTKY CYCIUIBHHX BIJIHOCHH, JIEPYKaBHUX
nporecax Ta iHIIUX TJ00aJbHUX Taly3sX, IUTaHHS PIBHOCTI Ta 0COOJIMBOTIO
3aXMCTy NpaB MMOCTA€ HAWOIIBII akTyanbHO. Ha jkaib, MU IIe HE MOXKEMO 3
BIIEBHEHICTIO CKa3aTH, IO IHCTUTYT 3aXHCTy IIpaB JKIHOK IIOBHOLIHHO
c(hopMOBaHO, Ta 3aKOHOJABYO 3aKPIIUICHO SIK HAa MDKHAPOJAHOMY TaK i Ha
HaIlOHAILHOMY piBHI. Psn cy4acHUX KpaiH # Ioci Mae CyTTeBi mpoOieMu 3
3aKpIIUICHHAM TPaB JKIHOK, SIKI MalOTh OyTH SIKHAMIIBHUAIIEC BHUPIMICHI IS
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JIOCSITHEHHSI TapMOHI3allil cepes CBITOBOI CHNUIBHOTH. Y HaIl Yac mpooiiema
3a0e3MedeHHs MpaB KIHOK IOCTA€ B MEPIIy Yepry 4epe3 HeAOCTATHiN piBeHb
3aXHUCTY JKIHOK BiJl BCIX BHJIIB HACHJIbCTBA, HEPIBHICTD y cepi mpaili Ta iHie.

He moxHa cka3zary, 110 HOBHOI[IHHE OCBIJJOMJICHHSI JKIHKAMU PIBHOCTI
CBOIX ITpaB 3 YOJIOBIKaMH BimOyiocs e 3apa3. [lutaHHs HamaHHS )KiHKaM Ta
YOJIOBIKAM PIBHUX IpaB BIIEpUIC TI€I0 YW IHIIOW MIpOK migidManocs y
MDKHApOJIHO-IIPABOBHX aKTax e Ha rmoyatky XX ct. 3 1902 poky mo 1910 pik
B [aasi Oymo NpHUHAHATO KOHBEHLIl, IO BPErYJBOBYBAIM ITHTAHHS
HAI[IOHAIBHOTO TpaBa MI0JI0 IUTI00IB, PO3Iy4eHb, OIMKKA HaJ HEMOBHOJITHIMH
JITbMU, 3200pOHH TOPTIBIII TITHMU Ta KIHKaMu. Mi>KHapOIHE CIIIBTOBAPHCTBO
HaMarajocsi BpEryJIIOBaTH NHTAHHS IMIOA0 3aXHCTy IpaB JKIHOK B TPHOX
OCHOBHUX HaIpsIMKax, a caMe 3 IUTaHb BPETyJIIOBaHHS IPalli, BCTAHOBIIOIOYN
PIBHICTH OIIATH Mpali MiX YOJIOBIKAMHU Ta JKIHKaMH, BUPIIICHHS NpoOJieM
HalliOHAIBHOT'O 3aKOHOAABCTBA, 00POTHOA 31 3TTOUNHHICTIO 32 YYACTIO KIHOK.

OCHOBHUMH CKJIQIOBAMH 3aXHCTY TpaB JKiHOK HAa MIXKHApOTHOMY DPiBHI €
MDKHApOJHI OKYMEHTH, a caMme JeKiapailii, KOHBEHIIii, TOTOBOPH, TOIIIO,
MIPaKTHKa 3aCTOCYBaHHS MDKHAPOJHUX JTOKYMEHTIB, HiSTIbHICTD MIKHAPOIHNX
opraHizamiii Ta iX OpraHiB Ta MDKHAPOTHHHA KOHTPOINb. [Ipo MiXHAapOIHHN
MeXaHi3M 3aXUCTy MpaB KIHOK MO>KHA TOBOPUTH SIK Ha YHIBEpCaJIbHOMY DiBHI,
nepur 3a Bee, B cucteMi OOH, Tak 1 Ha perioHaJbHOMY.

OyHIaMeHTabHy OCHOBY pIBHOCTI IIpaB YOJOBIKIB Ta XIHOK Oyio
3aknaneHo y cr. 1 Craryry Opranizamii O0'ennanux Harrii, sika mokiagae Ha
Jiep>kaBU O0OB'SI30K MOBAaXKATH YCIX JIFOJEH He3alieKHO BiJ crari. BaxmBy
pOTB 3 MUTaHHA 3aXHCTy MpaB JKiHOK Bimirpae KoMicis 31 cTaHOBHIIA KiHOK,
siKa € GYHKIIOHATBHUM Miapo3ainoM Exonomiunoil i ConianbHoi paan OOH.

Opranamu cucremu Opranizanii OO6'eqnannx Hauiii npuitHsTHH psif
MDKHAPOTHHUX JOKYMEHTIB, SIKi CTOCYIOTBCS 3aXHCTY TEBHUX IpaB JKiHOK. J[o
YHCIIa MUX aKTiB BXOAATh: KOHBEHIIIS PO 3roAy Ha B3ATTS MUTIO0Y, NUTFOOHHIA
BIK Ta peectpariro nunody 1962 p. [1] Ta Pekomennariist 1o Hei 1965 p. [2],
KonBeH11ist mpo rpoMaassHCTBO 3aMiKHBOT kiHKH 1957 p. [3], KonBennist mpo
MOJITHYHI TpaBa xkiHok 1952 p. [4], KonBeHmis mpo piBHE BHHATOPOIKEHHS
YOJIOBIKIB 1 JKIHOK 3a TpaIfto piBHOI miHHOCTI 1951 p. [5], Hexmapamis mpo
3aXUCT KIHOK 1 JiTell TpW HaI3BUYAHHUX OOCTaBHHAX Ta MiJ 4ac 30pOWHUX
koHumikTiB 1974 p. [6].

OCHOBHUM MIXXHapOJIHO-TIPABOBHM aKTOM 3 IMUTAHHS PIBHOCTI TPaB XKIHOK
Ta 4yonoBikiB Hapaszi € KouBenmis OOH mpo mikBigamito BCiX ¢opm
muckpuMiHamii momo kiHOK [7]. KoHBeHIsS po3'acHIOE MmO caMe €
JUCKPUMIHAIIIEIO 111010 JKIHOK Ta SIKi THMYACOBI 3aX0/IU HE € TUCKPUMIHAIIIE0
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m0/10 9ouoBikiB. IToka3oBuM € Te, 110 OiIBLIICTh JIepKaB CBITH paTnudikyBamu
many KoHBeHIilo, Ta IMIUIEMEHTYBaJM 3akpilIeHI HEI HOPMH [0
HAI[lOHAJILHOT'0 3aKOHOIaBCTBA.

OCHOBHOIO METOIO YCiX MDKHapOJHO-IIPaBOBHUX JOKYMEHTIB € JIIKBiJamis
TUCKPUMIHAIIT )KIHOK Y CyJacHOMY CYCITUTBCTBI, HAJTaHHS PIBHUX IIPaB Y BCIX
chepax JKUTTS [UIS SKIHOK Ta YOJIOBIKIB, 3aKpIIUICHHS Ta MPOJIOBKCHHS
PO3BUTKY B LIbOMY HarpaBJICHHi.

Hismbricts OOH He 3ynuHSETHCS Ha pPO3poOLi MiKHAPOIHO-TIPABOBUX
mokyMeHTiB, Tako)k OOH po3pobmnse Ta BTLNIOE Yy JKUTTS HPOTPaMH, IO
CHpSIMOBaHI Ha BCTAHOBJIGHHS pPIBHOCTI Ta 3MEHIICHHS IUCKPHUMiHAIIii.
3HayHMI BHECOK Y TPAKTYBAHHSI IIOHATTS «PIiBHOCTI cTaTei» 3podmia 3araapHa
KoH(pepeHIis 31 cranoBuma xiHok (Haiipo6i, Kewnis, 1985 p.). PiBHicTs crana
pO3IIIsIaTHCS. HE MPOCTO SIK aOCTpaKTHE MOHATTS, TOOTO JIKBiJallis MpPOSBiB
JCKpHMIiHaMii y 3aKOHO/IAaBCTBI, aJie i IK PIBHICTh pealbHUX IpaB, 000B'S3KiB
1 MOXIHMBOCTEH IS peami3amii y4acTi KIHOK B PO3BUTKY CYCIJIBCTBA.
IIpenmerom obroBopeHHss BceecBiTHROT KOH(EpeHIi 3 TpaB JIOAWHH, IO
npoxoawia B 1993 p. y BigHi crano CTBOpEHHS Hi€BUX MEXaHi3MIB 3aXUCTY
TpaB KIHOK Ta peamizamis ix Ha npaktuili. Kondepentis 3poduia KOHKPETHi
KPOKHM II0JI0 320XOUEHHS 1 3aXHMCTy IpaB XKIHOK Ta JAiTel 4epe3 CHpPHUSHHS
CTBOPEHHIO HOBOTO MeXaHi3My — CreniaJibHOTo J0IO0Bi1a4a 3 MUTaHHS 1100
HACWJIBCTBA TIO BimHOMmIEHHIO 10 XiHOK. Y 1995 p. B Ilekini BimOymnacs
YerBepra BceecBiTHS KOH(epeHINss 31 CTaHOBUINA KIHOK. B pesynbrari
JisTbHOCTI K01 Oynu npuidnsTi [lekincpka nexnaparis i [Inardopma nii, siki
3aKpIMUIN  OCHOBOTIOJIOKHI TPUHIMIIA MiKHAPOMHOI HisUTBHOCTI  IOJO
OXOpOHM MpaB KIHOK, a caMe, L0 IpaBa XIHOK € BaroMoOIO CKJIaJ0BOIO
3arajibHUX NpaB JIIOJANHH.

Hapasi ogniero 3 BaykmuBHX podieM y cepi 3aXucTy IpaB KiHOK € 3aXHCT
BiJI CEKCyalbHOTO HACWIILCTBA. Bce wyacrilie XKIHKH 3asBISIIOTH MPO CBil
HEraTHBHHH JOCBIJ] 3 CEKCyalbHUM HAaCHIBCTBOM UM JIOMaraHHsM Ha poOOTi 3
Ooky donoBikiB-kojer. [licis Toro, sSK Taki BUITAJKHA 3HAYHO TOYACTIIIAJIH,
MixHaponHOIO opraHizamiero mpami Oyno ctBopeHo KoHBeHIio Tpo
BUKODPIHCHHsI HACHJIbCTBA Ta JJoMmaranb y cepi mpari. lana Kouseniis Oyna
npuiiaaTa y 2019 porti Ta € OJHIM 3 HAHBAXIUBIMINX JOKYMEHTIB, 10 3aXHIIA€
JKIHOK BiJ CeKCyalpHHX JoMaranb Ha pobOodomy wicmi. Y KonBenmii
MikHaponHoi opranizamii mpari BH3HAETHCS IMPaBO KOXKHOI JIIOJMHU Ha
pearizaliirto CBOro IpaBa Ha TPAIf0 Y BUIBHINA BiJl HACHJIBCTB Ta JOMAaraHb
cgepi. HacunbcTBo 1 momaranHs y KoHBeHmii BU3HAUaIOTBCS SK «HHU3KA
HEeNpUUHATHUX (OPM TOBENIHKM Ta TPAKTHUK», «METOI0, PE3yJIbTaroM abo
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MOXJIMBHM HACIIJIKOM SKUX € 3alofissHHA ()i3WYHOI, IICUXOJIOTIYHOI,
CeKCYyalbHOI UM eKOHOMIYHOI mKoam». CIOOM BiTHOCSTH CIOBECHI 00pasw,
MOTPO3H Ta HaB’S3JIMBa MOBENiHKA, OYJIHT 1 IIbKYBaHHs, (i3MYHEe HACHIBCTBO
Ta cexcyanbHi nomaranasa. Konsenuis MOII pazom i3 Pexomennaniero MOII
Ne 206, 10 ii HONIOBHIOE, CTBOPIOE OCHOBY ISl 3SMEHIIICHHS TIPOSIBiB IOMaraHb
i HacuiIbCTBA Y cepi mparri.

[Jana KoHBeHLis 3axuinae BCiX JIFO/eH Bill CeKCyallbHOTO HAaCHIIbCTBA Ta
JIoMaraHp y cdepi mpami, 3ano0irae 30UIbIIEHHIO KUTBKOCTI BHITAAKIB 11032
MeXaM{ poO0Y0To MICIs, MPHU3HAUYEHA 3MEHIITUTH BIUTUB MIPOSIBIB JOMAIITHBOTO
HaCWJIbCTBa Ha cdepy mpari (30KpeMa IPOMOHYIOYH JepKaBaM-wICHAM
B)KUBATH 3aXOJiB JJIS JIIKBINAIil HACTIIKIB OyIb-SIKIX MPOSBIB HACHIHCTBA),
mpoTHaie KibepOymiHTy Ta 3aK/IMKae pearyBaTH Ha ioro mposiBu. KoHBeHIis
HaJa€ 3axHUCT YCiM TpamiBHUKaM Ta IHIMX ocobaMm y cdepi npami. o ix
nepelliky MO)KHA BiJJHECTH HaliMaHHMX IIpalliBHUKIB, OCi0, SIKi ITPOXOISTH
MATOTOBKY (30KpeMa CTaXXHCTIB, IIPAKTHKAHTIB Ta YIHIB), ITyKadiB pOOOTH Ta
3m100yBadiB  BakaHCiif, 0ci0, sIKi BHUKOHYIOTH OO0OB’S3KH 1 HECyTb
BiJINIOBiTATEHICTh POOOTOAABIIA, MIPAIiBHUKIB, TPYAOBI BITHOCHHU SKHUX OyIH
TIPUITWHEH], a TAKOXK 3alHATHX 0Ci0 Oe3 BpaXyBaHHS iX JOTOBIPHOTO CTaTyCYy.

[TincymoByrOUH, MOKEMO 3pOOUTH BUCHOBOK, 1110 B IOPIiBHSIHHS 3 MUHYJIUM
CTOpIYYSIM Ha CHOTOJHIIIHII IEHb NpaBa XXIHOK 3aXHILEeH] HabaraTto Kpaiie He
TIJIBKU HAa MDKHApPOAHOMY, a i Ha HaIllOHAIBHOMY PiBHAX. Tak, Oy0 mMpUIHATO
MIDKHApOHO-TIPABOBI aKTH, 110 TOKJIMKaHI 3aXHUIAaTH KIHOK BiJl JOMAaIIHbOTO
HaCWIbCTBA, BiJ] CEKCyaJbHOTO HACHJIbCTBA Ha pOOOYOMY Micli, BiX
MOPAJIFHOTO HACHIIECTBA TOLLIO.

Ha mixHapogHOMy piBHI y IiSUTPHOCTI 3a 3aXHCT MPaB KIHOK BHIUISIOTH
JiBa OCHOBHI etany. [lepumii — ue eran 60poTHOM NPOTH TUCKPUMIHALIT, SIKHIA
3aBepIIMBCS MPUHHATTAM. KOHBEHIII MpO MIKBiAaIito BCiX (OpPM IHCKpH-
MiHamii mozao xiHok y 1979 p. [pyruii eran po3nodascs y 80-ti pp. XX cr.
Ha npomy ertarmi mUTaHHS I[0J0 MPOTHU/Iil HACHJIBCTBY CTOCOBHO IHOK 1 IiIX1]1
JI0 TIpaB JKIHOK B KOHTEKCTI 3aXUCTY INPaB JIIOJJMHN BUHILIA Ha TIEPIINH TUTaH.
3HayHy pojp B PO3pOOIi Ta peaiizarii 3axX0[iB i Mporpam AJs MOJINIICHHAS
CTaHOBHWINA JKIHOK, HanexuTh JKiHowomy @ongy possutky OOH Ta
MiXXHapOJHOMY HaBYaJbHOMY i HAYKOBO-IOCIHIiIHOMY iHCTHTYTY 3 NHTaHb
NOJNINIIEHHs CTAHOBMINA JKIHOK. Yce IIe TOBOPHTh PO Te, LIO0 IpoLec
YTBOPEHHSI, CTAHOBJICHHSI Ta PO3BUTKY IHCTHTYTY 3aXHUCTy Ta peaji3auii mpas
JKIHOK Ma€ BJIACHY JOBIOTPUBAITY ICTOPIIO Ta CKJIaJa€ He3aMIHHHUN JOCBI IS
BpETYINIOBaHHSA BINHOCHH HAa MDKHApPOAHOMY piBHI Ta UIA 3a0e3MeUeHHS
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HEeJIMCKPUMIHALIHHOTO TMOJOKEHHSI W JIOCATHEHHS! PIBHONPABHOCTI JKIHOK Ta
YOJIOBIKiB.

IIpoTe, HE3BaKAIOUM HAa HASBHICTh BEIMKOI KITBKOCTI MIKHApPOIHO-
NPaBOBUX aKTiB, JMCKPUMIHALIS € OJHIEI0 3 HAWBAKIMBIMIMX MPOOIEM
Cy4JacHOCTI, fIka Ma€ BCEOXOIUTIOIOUMI XapaKTep, a/pKe iCHye B ycix KpaiHax
CBITY 1 3a4ila€e yci BEPCTBU HACEJCHHs. BOHA SBISETHCS OJHIEI0 3 OCHOBHHUX
NPUYMH BUHUKHEHHS MIDKHApOJHOI HEeCTaOUIBbHOCTI, 0 MOXE NEePEepOCTH Y
30poiiHi KOH(MIIKTH. 3aBASIyIOUd MIXKHApPOAHIH criiBnpari i oprasizarmii pyxy
3a PIBHICTH MpaB XIHOK Ta YOJOBIKiB, CBITYy BAAJOCS JOCATTH Pe3yJbTATiB B
YCYHEHHI IUCKpHMiHAlii 3a O3HAaKOK cTaTi. AJle BapTo 3a3HAYUTH, IO
mpobiieMa HEpiBHOCTI JKIHOK Ta YOJOBIKIB B CYCHIIBCTBI 3aJIMIIAETHCS
aKTyaJIbHOIO 1 ChOTOJIHI, BPaXOBYIOUH, IIIO XIHKM BCE II€ CTAlOTh 00'€KTOM
JICKpUMiHaNii y pisHUX cepax KUTTS.
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OO OPTAHIBAIIMHO-ITIPABOBUX IIUTAHb
JIETAJIIBAIIT OJTHOCTATEBHX IILIFOBIB B YKPAIHI

[IpoTsrom TpuBanoro vacy sk y CBiTi, Tak 1 B YKpaiHi AyXke TrocTpo B
KOHTEKCTI MDKHApOJIHOTO CIMEHHOrO MpaBa IOCTaE€ MHUTAHHS Jerajizamii
oIHOCTaTeBHX NUTIO0IB. OHAK, CITiJl 3a3HAYMNTH, IO BXKE B IOTOMY 1994 poky
€BpomapIaMeHT TPUIHIB PE3OIIOIiI0, B SAKil 3aKIMKa€ HE YAHUTH MEPENOH
TOMOCEKCYaJIbHAM LITI00aM 3 MOXJIMBICTIO BUXOBYBAaTH B TaKOMy HUIO01
niteir. Y Oarateox kpainax 3axoxay ([amis, Hopserisa, Bemis, ['pernanmis,
Icmanpmis, Hinepnanmu, ®@panmis, bensris, Himeuunna, ®inmaamis,
JlrokcemOypr, HoBa 3enannis, Benukoopuranis i [liBuiuna Ipianpis, Yexis,
[IBeiinapis), a Takox AesiKuX perioHax kpaid [liBaiynoi i [TiBnennoi AMepuku
OJHOCTATEeBl MapH MOXYTh YKJIaAaTH NuT00. Ane YKpaiHa INpOAOBKYE
0OpOTHUCS 3 TUIIEMOIO 3allPOBa/PKEHHSI IHCTUTYTY IUBIJIBHOTO TAPTHEPCTBA —
BH3HAHHS OJHOCTATCBHX MUIOOIB 1 MOMJIMBOCTI HApPO/HKCHHS YH TO
YCHHOBJICHHS TaKWMH TMapTHepamMu niTeldl. HeBu3HaHHS TakuxX IDIFOOIB
MIOPOJDKYE Ie s M IHIINX IOPUIUYHMX MPOOJIEM cepell IKUX HEMOMKIIMBICTh
3aJIMIIATH CBOE MAHO Yy CIaJiok abo ycraJKoByBaTu MaifHO CBOTO MapTHEpa
YH MMaPTHEPKH 32 3aKOHOM, TaKi 0COOHM HE MAarOTh IIpaBa Ha alliMEHTH, a TAKOX
HE MOXKYTb BIJ[BiJlyBaTH OJIH OJIHOT'0 B MEJJMYHUX 3aKJIa1aX SIK 3apEECTPOBAHE
TIOJIPYKOKSI TOLLO.

¥V cratri 51 Koncrutyii Ykpainu 3akpiuieHo, oo U100 IPYHTYETHCS Ha
BUTBHIH 3r0/i KiHKH Ta doioBika. [le KoHCTUTYLiHHE TOI0KEHHS BiITBOPEHO
i y Cimeitnomy konekci Ykpainm (mami CK VYkpainm), ne B crarti 21
3a3HAYA€ThCS, IO IUIFOOOM € CIMEHHMI COI03 JKIHKA Ta 4YOJIOBIKA,
3apeecTpoBaHUN B OpPraHi JIepKaBHOI peecTparii akTiB UBUIFHOTO cTany [1].

Aune uikaBuM € te, mo B ctarti 26 CK Ykpainu, B nepeniky oci0, siki He
MOXYTb Iepe0dyBaTH y NLTF001 Mik 0000, HEe 3a3HAYCHO OCI0 OJIHIET CTaTi, Ta
pu 1ieoMy B ctaTTi 38 CK Ykpainu ceper migcTaB HeqifiCHOCTI IITI00Y HEMae
nocunanHs Ha crartio 21 CK Vkpainn. ToOTo BUHMKae NeBHa KOMi3isi B



56 | HaykoBo-ITpakTHYHA KOH(EPEHTIisa

3aKOHOJABCTBI, /1¢ (POpPMaIBEHO NPsAMOi 3a00pOHH BCTYIAaTH B ILTIO0 0cobam
oItHi€T cTaTl HEMaE.

JlowineHO Big3Ha4yuTH, 10 crartero 58 3akony Ykpainu «IIpo mixkHapoHe
NpUBaTHE NPaBo» TepeadadeHo, 10 U0 MK rpoMaiiHaMu Y KpaiHH, HITI00
MDK TPOMAIsSHHHOM YKpaiHM Ta iHO3eMIeM, NUTFO0 MK TPOMaIsHHHOM
VYkpainu Ta oco6oro 6e3 rpoMajsTHCTBA, IO YKJIAJACHUN 3a MeXaMH YKpaiHu
BIIMOBITHO 10 TpaBa iHO3EMHOI JAepXKaBM € JAIHCHUM B YKpaiHi 32 yMOBH
nmonepxkanHas BuMor CiMeHHOTO KOIIEKCYy MO0 MiJCTaB HEMIHCHOCTI MUTIO0Y
[2]. OTxe, sxmo mpu ykiagaHHI nUro0y rpomMaasHaMu YKpaiHH, a TaKoxX
1HO3eMIIIMU Ta ocobamu 0e3 TPOMaASHCTBA HE OYyJO MOJCPKAHO BHMOT, SKi
BHCYBAIOTHCS 3aKOHOM, TO TaKUH IITI00 MOXe OyTH BU3HAaHWH HEMINCHNUM, 1€
CTOCY€THCS 1 HOPYIIEHHS TaKO1 BUMOTH SK PI3HOCTATEBICTh HAPEUCHHX, KA HE
3akpimieHa y BinnosiaHii cratti CK Ykpainu, 1110 B CBOIO Uepry i Hopoxye
KOJIi31{HICTh MTPAaBOBITHOCHH 3 BU3HAHHS TaKuX ILTIO0IB B YKpaiHi.

Bupimryroun nwTaHHS CiMEHHHMX BIIHOCHHH, 30KpeMa, 3 1HO3EMHHIM
€JIEMEHTOM TIPaKTUKW TOCHJIAIOTHCS HA CTATTIO IIOJO 3aCTEPEKEHHS IIPO
nmyOniunuiA opsinok 3akoHy Ykpainu «[Ipo MiKHapoJHE IpHUBATHE IPaBO».
UiTKOro mpaBOBOTO BH3HAYEHHA 3MICTy MyONIYHOTO TOPSIOKY B
HalliOHAILHOMY 3aKOHO/IaBCTBI HEMAE, a 1€ B CBOIO YEPTy MTOPOKYE AUCKYCIO
PO JIETITUMHICTh HOPM MI>KHAPOIHOTO 1paBa.

3aranbHONPHUHHATO, IO MyOMIYHMA TOPSAOK €  BiZOOpa)XCHHSIM
(byHIaMEHTAIBHUX CYCHUIBHUX INPHHIMIIIB y MOpAIBHOMY, peliriiHOMY,
€KOHOMIYHOMY, TOJIITHYHOMY Ta IPaBOBOMY cepenoBuili. JlopedHo 3a3Havae
M. M. ManbCbkuid, 110 «MOKHA MPUITYCTUTH, 110, 32 33yMOM 3aKOHOJABL,
MPUHIUI ITyOJIYHOTO TIOPSAKY TIIOBMHEH CTOATH Ha 3aXHCTi TOJOBHUX
CYCHIUIBHHX IHTEpECIB Y pa3i BUHUKHEHHS CIIOPIB 3 IHO3EMHUM €JIEMEHTOM Ta
BH3HAHHS | BHKOHAHHS IHO36MHHUX CYIOBUX PillIeHb HAIIIOHATEHIMH CYIOBUMH
ycraHoBaMH. OIHaK Take JOBOJI HIMPOKE Ta HEKOHKPETU30BaHE BU3HAUYEHHS
HE JIa€ 3MOTH e(heKTHBHO BUKOPHCTOBYBATH IIPUHIUI «ITyOJIIYHOTO MOPSAKY»
B IIPaBO3aCTOCOBHIN NPAKTHII], 10 YaCTO MPHU3BOIUTH J0 HEOOIPYHTOBAHOTO
HEBU3HAHHA IHO3EMHHUX PillIeHb i3 IuX miacTas [3, c. 84].

21 numast 2015 poky €Bponerichkuii cya 3 npas ioanau (naiai — €CII) 3a
II030BOM TPHOX ITATIHCHKUX OZHOCTATEBUX I1ap, IKUM Biaaa Itamii BiaMoBmiIa
ITaniiy», sskum 3000B’s13aB ITasifo y3aKOHUTH iX COO3U. BakinBO 3a3HAYUTH,
10 BKa3aHWM pillIeHHAM Bif [taiii He BUMaraeTbcs y3aKOHHTH OJJHOCTAaTEBi
IUTIOOH, TIPOTIOHYETHCS 3HANTH iHITY (opMYy, KA HE MICTHTD CJIOBa «IILTI00Y.
IIpaBo Ha cor03 Mae OYTH y BCiX map, y TOMY YHCJIi OJJTHOCTATCBUX. Y XBATIOIOYH
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BkazaHe pimenns, €CIIJI nocnascst Ha cr. 8 KoHBeHuii mpo 3axuct mpas
JIOAWHHU 1 OCHOBOMOJOXHUX cBoOON [4]: «KokeH Mae mpaBo Ha MOBary o
CBOTO IMPHUBATHOTO 1 CIMEHHOIO JKUTTS, A0 CBOIO JKHTJIA 1 KOPECIIOHICHIIII.
Opranu Jep>kaBHOT BIIaIM HE MOXKYTh BTPYYaTHCh Y 31HCHEHHs LILOTO 1paBa,
3a BUHATKOM BUTAJIKIB, KOJM BTPYYaHHS 3MIMCHIOETHCS 3TiTHO 13 3aKOHOM 1 €
HEOOXITHUM Yy JIEMOKPAaTHYHOMY CYCIHIJIBCTBI B iHTEpecax Hal[lOHAJIBHOI Ta
IPOMa/ICBKOI Oe3MeKn Y1 eKOHOMIYHOro J100poOyTy KpaiHu, Juisi 3aro0iranHs
3aBOpPYLICHHSIM YW 3JI0YMHAM, JJIsI 3aXUCTy 3JI0POB’S YW Mopasli abo uis
3axHUCTy MpaB i cBoOo iHIINX 0cidy». OTXKe, 300pOoHa Ha OJIPY>KEHHS YOJIOBiKa
3 YOJOBIKOM Ta IHKM 3 IHKOIO HE MOXe OyTu OOIpyHTOBaHAa aHi
«HAIIOHATBHOIO OE3MEK0I0», aHi «3aXHCTOM Mopali», aHi ThM OiuTbIe
«MOTHBaMH JOOpOOYyTy YH OXOpPOHH 370pPOB’S». A TOMY TOCHIAHHS
HalliOHAILHUMHU TIPaKTUKaMH Ha 3a00poHy Mpo IMyOJiYHHMH IOPSAOK B
KOHTEKCTi HEBU3HAHHS OJHOCTATEBUX IIUTIO0IB € HEMPaBOMIPHHM.

Y €CIUI nie mpeneaeHTHI TPUHIMIL. T0OXX OXHOCTAaTEBl COIO3HM 3 4aCOM
CTaHyTh INOUIMPEHUMHU Ha BCill TepuTopii Pagu €Bpomu, 30kpema Ykpainu,
BpaxoBytoun cT. 17 3akoHy VYkpainm «IIpo BHKOHaHHS pilleHb Ta
3aCTOCYBaHHS MPAKTHKH €BPOIIEHCHKOTO Cyy 3 TIpaB JIOAWHW Bij 23 MOTOTO
2006 poky, cy i1, po3riisi 1Aty CIIPaBH, 3aCTOCOBYIOTh KOHBEHIIIIO PO 3aXUCT
IIpaB JIIOJMHM 1 OCHOBOIOJOXKHHUX cBOOOA Ta mpakthky €CIII sk mxepeno
mpaBa. Y gacTuHi 2 ctaTTi 13 1pOT0 X 3aKOHY 3a3HAYEHO, 110 JIepXKaBl OpraHu
MalTh pearyBaTH Ha mpaBoBi npeunenentd €CIIJI, B ToMy 4ucii BXUBaTH
MIEBHI 3aXO/W 3araJlbHOr0 XapakTepy, cepel SKUX € 1 BHECEHHs 3MiH [0
YMHHOTO 3aKOHO/IaBCTBA.

OTtxe, Tpeba moroanTHCch 3 AyMKor I'epacemuyk JI. mon0 yHUKHEHHS
JMCKYCIH ITPO JIENITUMHICTh HOPM MI>XKHApOAHOTO MPUBATHOTO IPaBa CTOCOBHO
TIOHATTS «ITyONiYHANA TOPSIOK» y MPAaBO3aCTOCOBHIM MPAKTHIIl, SKa Mae 3a
neoOximue crartio 38 CK Ykpainu BuKiIacTd B Takiid pemakiii: «IlizcTtaBoro
HEIIMCHOCTI NITI00Y € MOPYIICHHS BUMOT, BCTAHOBJICHHUX CTaTTsiMu 21, 22, 24-26
uporo Kozpekcy». Bka3zani 3Minn He Oy IyTh HOpYyIIyBaTH IpaBa OJJHOCTATEBUX
COIO3IB, aK€ CydacHE JAEpXKaBHE Ta CYCIIUJIbHE BH3HAHHA OJHOCTATEBHX
CIMEHHHUX CO03iB y 0arathox KpaiHax BiiOyBaeThcs y (hopMi 3apeecTpOBAHOTO
napTHepcTBa [7].
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MMPOBJIEMHU PACOBOI PIBHOCTI
Y TPYAOBUX BIJTHOCHUHAX B CIIIA

[MocTynoBuit Ta wUiNECHPSIMOBaHWI PO3BHTOK JIIOACTBA Yy HANPSIMKY
BIIPOBA/DKEHHSI Ta PEaJbHOI0 BTUICHHS TPHHIMITY PIBHOCTI B yciX cdepax
CYCIIUTBHOTO XHTTS € OJHICI0 i3 OCOOIMBOCTEH Cy9YacHOTO Mepiomy iCTopii,
SIKMH J03BOJISE BiIMEXYBaTH CydYacCHICTh Bia mojiii MuHysoro. He3paxarouu
Ha cBiJjoMe OayKaHHS MUJIBHOHIB 110 BCbOMY CBITY I0JI0 JOCATHEHHS peabHOi
piBHOCTI Ta TOIONAHHS IWCKPUMIiHAMii, Taki HETaTHUBHI SBUIA BCE OIHO
3aJIMLIAI0THCS POOJIEeMOI0 chorofeHHs. HaBiTh po3BuHYTI KpaiHu €Bpomnu Ta
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[TiBHIYHOT AMEpUKHN CTpaXXJaloTh B/l IPOSBIB AUCKPUMIHALII, y TOMY YHCII
BiJl OJTHOTO i3 cTapimux ii MPosIBiB — TUCKPUMIHAIIII 32 Pacoro.

I3 ypaxyBaHHSIM yChOTO BHILETICPETIYEHOTO BUAAETHCS OYEBUIHHUM, 110 32
TaKMX YMOB JOCIHI/DKEHHS NpoOJieMH pacoBoi piBHOCTI Ak Oyio, Tak i
3aJIMIIAETHCS BKPAil aKTyaJIbHUM ITUTaHHSIM.

3BICHO, 1[0 HACTUIbKH BKJIMBE IMMUTAHHS BXKE HEOJHOPA30BO CTaBaJIO
MIPEAMETOM YUCICHHUX JOCIIKEHb K BITYM3HAHUX, TAK 1 3apYODKHUX BUCHUX
pisHEX ramy3eil Haykd. [Ipobrema pacoBOi AMCKPUMIHAINI JOCIIIKyBajach
Mopo3zosoro M. 1., AnekceeBum C. C., babaesum M. /1., Basmmosum A. M.,
Eitrinum M. 1., BennikoBoto B. B., Kapramkuaum B. A., Kumenko b. M. ta
IHIITIMH.

Y KOHTEKCTI JaHOTO MUTaHHS BapTO NMPHUraJaTi KOMIUICKCHE TOCTIHKEHHS
npo6siemu pacoBoi quckpuminanii y CILA, y ToMy unciti MexaHi3miB TpOTHIIT
pacoBiif auckpuminanii, nposeaeHe Pyxwuupkum B. B. [1]. Haykxosenp
pO3MIIsiAaE NepeIyMOBH BUHIUKHEHHS JaHOT IPOOJIEMH, OCIIKY€E AaHE SIBHIIA
y ICTOpHYHOMY acleKTi, Aa TOTO K, ITJKPECIIOE aKTyalbHICTh OKPECICHOTO
TTUTAHHS JJI51 ChOTOAEHHS.

3okpema y cdepi TpymoBux mpaBoBiqHOCHH Pyxwipkuii B. B. Haronomrye Ha
TOMY, II0 «PiBEHb PACOBOT TUCKPUMIHALLIT IIPX HaiiMi Ha pOOOTY MaJio 3MiHIOBABCS
3 4acOM», a «B CEPEHBOMY Oi1i 3asIBHHKU OTPUMYIOTh Ha 36% Oiiibllie 3BOPOTHHX
J3BIHKIB, HDK TEMHOIIKIpi i3 moaiOHOO KBaridikartiero» [1, c. 32].

Sk 3a3nHagae @domina O. O., «epexTHBHA 3aWHATICTH, NpUTAMaHHA
CIpaBeUIMBOMY JIEMOKPAaTHYHOMY CYCHUIBCTBY, Iiependadae HaJaHHS
CYCIUJIBCTBOM yCHOMY IIpane3AaTHOMY HACEICHHIO MOJJIMBOCTI 3aiiMaTHCs
CYCITUTBHO KOPHCHOIO TIPAIleto, Ha OCHOBI SIKOT 3MIHCHIOETHCS 1HANBIAyaIbHE
(y mexax cimM’i) Ta KonekTuBHe (3 ywacTio ¢ipM, KOMMaHili, aep)kaBH)
BiITBOpPEHHA po0O0UYOi CHIIM 1 3aJ0BOJICHHS MOTpeO; camMe Taka 3aiHATICTH
JI03BOJISIE KOYKHOMY Oa)kKarouoMy peaii3yBaTd CBOi CYTHICHI CHJIM y Tporeci
mpaii, a TakoX € HaAiiHAM YHHHAKOM COIIAIBHOTO 3axucTy» [2].
3 BUIE3a3HAYEHOTO BUIUIMBAE, IO MPOSBU PacoBOi AMCKpuMIHALIl y cdepi
TPYAOBUX BIZHOCHH, Tpo sAKi 3a3Hawae Pyxwuipkuit B. B. y cBoemy
JOCIIIZPKEHH1, BIUTMBAIOTH Ha YCi 1HIII chepH CyCIiIbHOTO )KUTTS, Ta PaKTUIHO
€ TIepeTyMOBOIO JI0 TIOTJTUOJICHHS PacoOBOi HEPIBHOCTI B LLJIOMY.

3a3Hayaroun Mpo MmpodiieMy pacoBoi AWCKpUMIiHALIT y chepi TpyIoBHX
BITHOCHH, HE MOYKHA HE NMPHUraJaTH MPHHIIUI «PO3/iIbHE, aje piBHE», 0 OYB
BITPOBA/DKEHUH y IPAaKTUKY pimeHHsM BepxosHoro cyy CIIIA Bix 1896 poky.
Jlanwnii pUHITIT 3aKPITUTIOBAaB CTAHOBHIIIE, 3a SIKOTO IPH (OpMabHil piBHOCTI
npaB TEMHOIIKIpe Ta Oijie HaceJeHHsS KpaiHW Malld Pi3HUE oOcsr peanizawii
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HaJlaHKX 1paB Ta cBoOo. OHaK HEOOXiIHO 3a3HAYMUTH, 10 X04a (POPMAIBEHO
TIPUHITUIT «PO3IiTbHE, alle piBHEe» HAOYB 3akpiruieHHs e y 1896 pori, ane
Ha MPaKTHIII BiH 3aCTOCOBYBABCsI 1 paHilie, 30kpeMa y BuIi YOpHHUX KOJIEKCIB.

Sk 3a3Hauae Bennikoa B. B. «4opHi ko/iekcH Oyiu yXBajieHi 0Jpa3y Mmicis
TPOMAJITHCHKOI BiffHH, 3 IEBHUMH BiIMIHHOCTSIMH Y Pi3HHX IITaTaX, OAHAK yci
BOHM OyJIM MOKJIMKaHI 30€perTd CTaluii MOMUT Ha JCHIeBy poOOUy CHIy Ta
3aKpIMUTH TPUHWKEHE CTAaHOBHUINE 3BUTbHEHHX pabiB» [3, c. 8]. Ilompum
HAsSBHICTh Yy KOJHINHIX pabiB mpaBa Ha TNpaIio, MOMIIMBICTH TiIHOTO
MpaleBIalTyBaHHS OOMEXyBalach IIIIXOM BCTAHOBJICHHS DPi3HOMaHITHHX
3a00pOH, SIKi YHEMOKIIMBIIIOBAIM HOPMAJIbHY peai3allilo 3aKpiluIeHOro pasa.
Hampuknan, mopsin i3 mpaBoM Ha TNpamio JUIl TEMHOIIKIPOrO HaceJIeHHs
BCTaHOBJIIOBABCSI OOOB’S30K HA TpAaIfo, a BiICYTHICTh MiCIS IpalleBiIall-
TyBaHHsI llepe10avanach sK IiIcCTaBa IPUTATHEHHS 10 BiJNOBIAILHOCTI.

Omxe, Hanpukinmi XIX cropivus y CHIA ckianack mpakTHKa,
nependavdeHa sK 3aKOHOAABCTBOM OKPEMUX IITATIB, TaK 1 CyIOBOIO MPAKTHKOIO
cucteMu (peepanbHUX CYIIB, SKa Mependayana iCHyBaHHS pacoOBOT HEPIBHOCTI
y ctepi TPYAOBHX BiTHOCHH.

[ToctymoBo, i3 pPO3BUTKOM CYCHUIBHOI CBIZOMOCTi, TpoOiema pacoBoi
JIMCKpHMiHalii rmoyana Ha0yBaTh COLAJIbHOT 3HAYYNIOCTI, y TOMY 4YMCIi 1 B
MOJITUYHOMY KUTTI Kpainu. Hanpuknan, kanauaat Ha moct npesuaenta CIIA
J1. Eiizenxayep mig 9ac cBo€i mpoMoBH Bix 2 nuctonana 1952 poky moobinss
«CIY’)KUTH 1HTEpecaM yCiX aMepHUKaHIIIB, HE3aJleKHO Bix pacu» [4, c¢. 260].
Xouya TaKi 0OIIIHKH TaK 1 3aJIMIIINCH BUKJIIOYHO Ha PIBHI BUOOPYOT KamIaHii,
OITHAK caM (aKT iX MOSBH y HMOJTITUIHOMY JKUTTI KpailHH CBIAYMB IIPO Te, IO
mpobieMa pacoBOi IUCKPUMIHAINI CTaBajla OJHIEIO 13 HaHBaXKIHBIIINX
mpo0JieM aMePUKaHCHKOTO CYCIIBCTRA.

HactynmauM kpokoMm y cdepi ImpoTumii mposiBaM pacoBOi AUCKPUMiHAIIT
cramo mnpe3uneHTcTBo J[xoHa KeHuemi, mig 4yac KOTpOro OyJo 3MiHEHO
3aKOHO/IaBCTBO 3 METOIO 3a0€3MeUeHHS pealbHOi MOXKIIMBOCTI peali3oByBaTH
(hopManbHy piBHICTB HE3aJICIKHO BiJl pacH [5, c. 406]. 3a mpe3unenTcrea J>xoHa
Kenneni O6yno mpuiiasato «Hakaz 10925» Bim 6 Gepesns 1961 poxy, sxum
3aKpIILIFOBAaBCSl NPHHIMIT «HO3WTHBHOI Jii» y TPYJIOBUX BiIHOCHHAX: Ha
poOOTOAaBI TOKNIAAABCs OOOB’S30K MEPEeBIpKM IOTPHMAHHS PacoBOI
piBHOCTi. OpHak, HE3BaXKalOYW Ha MPOTPeC y IPAaBOBOMY pETYJIIOBaHHI
0OMEKEHHS pacoBOi AMCKPUMIHAII, 3aCTOCOBaHI MPABOBI 3aX0I BHSBUJIKCH
HEJIOCTaTHIMH JIJIsl BUPIIIEHHS aHOi PoOJIeMHu.

3a vaciB mnpesugeHTcTBa JliHmoHa JI)KOHCOHa 3 METOK MOAOJAaHHS
couiasbHOI Hampyru y KpaiHi, mo Oyjia BHKIMKaHa JUCKPHMIHAILIEIO 3a
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O3HaKOIO0 pacH, OyJI0 IPOJOBXKEHO MOJITHUKY ITOTIEPEJHUKA MO0 CTBOPEHHS
3aXOIIB IPABOBOTO XapakTepy, SKi MaroTh MEPEeNIKOHKATH ITOPYIICHHIM
pacoBoi piBHOCTI. TakuM akTOM CTaB 3aKOH PO TPOMAASHCBHKI MpaBa Bix
1964 poky, skuM mnependavamach 3a0OpoHa cerperaiii Ta pPacoBOi
IUCKpUMIiHAII 1o BCilf TepHUTOpii KpaiHu, y TOMY YHCIIi IONPH 3aKOHOAaBCTBO
okpemux mratiB. OJHaK, HE3BAXKAIOYH Ha 3yCHILISI 11[0JJ0 BUKOPIHEHHS pacoBOl
HEpiBHOCTI MpoOJsieMa pacoBOi JUCKpUMiHALIl 3aJMIIA€ThCs 1 JOHWHI BKpan
0O0IIOYKM, aJie aKTyaJbHUM MMUTAHHAM, y nepiny depry y CILA.

Jlmme 3a octanHi gecatb pokiB y CIIA mamu miciie OeKiibka BHITaIKiB
MacmTabHUX OyHTIB, IPUBOJJOM BHHUKHEHHSI SKHX Oy Jii NPaBOOXOPOHILIB,
oo HiOM Oyiam TOB’sA3aHI i3 pPacH3MOM IMOMO TEMHOIIKIPOTO HACEICHHS.
Ocob6mmBoro cycnineHOTo posroiocy HaOymu 60yntu 2014-2016 pokis Ta OyHT
2020 poky, sixkuii nommpuscst mo3a mexi CILA, Ta qoctaB nposiBiB Ha TEpUTODIi
KpaiH €BpoIH.

Becy icropmunmit  gocim CIIA, mnoumnatoun Big Ilpesugenra
A. JlinkonbHa Ta ['poMassHChKOT BiiHU, «HOPHUX KOJCKCIB» SK BiJl OJHHX i3
TIepIINX 3aKOHO/IaBUMX aKTiB, [0 HAMAraJlMch BPETYIIOBATH IUTAHHS PAacOBOi
PIBHOCTI, Ta 3aKiHUYIOUH TTOAISIMU CHOTOJICHHS CBIAYUTH MPO Te, IO IpodiiemMa
PacoBoi IMCKPUMIHALIIT € KOMIUIEKCHOIO Ta HE MOXe OYTH I0/10J1aHa BUKITFOUHO
3a  JIOIIOMOTOI0  TIO3UTWBHOTO  BPETYJIOBaHHS  BIAHOCMH  HOpPMamu
3aKOHONABCTBA. /{7 BHpIIIEHHS HHUTaHHS pacoBOi HEPIBHOCTI HEOOXimHO
3aCTOCOBYBATH 3aXOJU, CIIPSIMOBAHI Ha IMOJ0JaHHS MPOSIBIB TUCKPUMIHALIT Yy
JIFOJICHKIH CBIZOMOCTI KOXKHOTO TPOMA/ITHUHA.

3 omiAy Ha BHINENEPEpaxOBaHE BHIAETHCS 3PO3YMINOI Y KOHTEKCTI
cycrinpHuX BinHocuH y CIIA momiTuka y cdepax Memia Ta MHCTEITBa, SKa
HeopmanbHO mepeabavae HEOOXINHICT «pPacoBOro pi3HOMAHITTSY. 3a
JOTIOMOTO0 TaKMX 3aXOJIB 4Yepe3 BHTBOPM MHCTELTBA Ta MEIiaKOHTEHT,
HaNpHKIaA, BHUIYCKA HOBUH, NPONAryeThCcs PIBHICTH YCIX T'POMAISH
HE3aJIeKHO BiJl IXHBOT pacy. CripuiiMaro4u MpoIyKT, SIKUi CTBOPEHUH 3a y4acTi
JIONICH Pi3HMX pac, CIOKMBa4 3BHKA€ 3BEPTaTH yBary HE Ha 30BHILIHICTb, Y
TOMY YHCIIi Ha PaCOBY IIPHHAICKHICTB, @ HA CyTHICTh. 3aBIAHHAM Jep>KaBU Ma€
OyTH, B MEpLIy Yepry, He BHUPILICHHS, a MONePePKEHHsI KOHQIIIKTIB, Y TOMY
YHCITI MUISIXOM 3a0X0YEHHSI 10 CyCIUIbHO-KOPUCHOT oBeMiHKH [6, ¢. 113-114].

OpHak MOXKHa KOHCTaTyBaTH HAasSBHICTh MapaJoKCy: KBOTH, SKi MalOTh
3aXMCTUTH TEMHOUIKIpE HAaCEICHHS, MMiBUIIYIOTh COI[iajIbHE HEBJIOBOJICHHS Ta
CTIPHSIIOTH MOMIMPEHHIO PAacoOBOi JUCKPUMIiHaLil. 3 OTJIsIy Ha BUIlE3a3HAYCHE
HEOOXiZTHO MEeperyisiHyTH Nifouy Ha JaHWH MOMEHT CHUCTEeMY KBOTYBaHHS 3
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METOI0 3HAaXOKEHHS OalaHCy MDK 3aXHCTOM IIPUTHIYEHOrO HACEJCHHs Ta
OTPUMAaHHSM TIPaB OiTBIIOCTI.

Y npoTUIeKHOMY BHUIAJKY, KOJIHI 3aKOHO/IaB4i aKTH, OJITHYHI OOIISIHKA
YM KBOTH HE 3a0e3redaTh pealibHoI peastizalii npas Ta cBo00 1 i3 JOTPUMaHHAM
MIPUHITUITY PiBHOCTI KOKHOTO HE3aJIE)KHO BiJl PACOBHX OCOOIMBOCTEH.
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3AXHUCT IIPAB JIIOAUHU I11JJ YAC MI’DKHAPOJHUX
BIICbKOBHX KOH®JIIKTIB B KOHTEKCTI OKYITALIIL
ABTOHOMHOI PECITYBJIKUA KPUM

BilicbkOoBl KOH(IIKTH 3aBKIM TOB’sI3aHI 3 MpOIlecaMM, KOJU MPaBO Ha
KHTTSI, 3I0POB’S Ta IHII HE MEHII BayKJIMBI IpaBa 0OMEXYIOThCS Ta I[IHHICTH
SKMX HIBEMIOEThCs. ['aa3pki KOHBeHMIi Ta aeknmapamii 1899 i 1907 pokis
[3, c. 26-28], XKeHeBCchbKi KOHBEHIIIT PO 3aXKCT kepTB BiitHu 1949 poky [4] €
TUMHA MDKHapOJHMMH aKTaMH, sKi CIIPSMOBaHI Ha 3aXHCT XXEPTB BIHHU, a
TaKOX Ha 0OMEXEeHHS METO/IB 1 3aC00iB 1i BeIeHHA. Alle 3 OTJIAY Ha Te, IO Y
Cy4YaCHHH CBIT MIBUAKO 3MIHIOETHCS, 3 SBISAIOTHCS HOBI BHIH BiCHKOBOI
TEXHIKH, BICHKOBOTO 030pO€HHS, 3MiHAa METOMIB BEAEHHS BiHHM Ta HOBI
TAaKTUYHI TPUHAOMH 3YMOBJIOIOTh AaKTYalbHICTh IOCHIKEHHA CIIOCODIB
BIOCKOHAJICHHS] MIDKHAPOHO-TIPABOBUX MEXaHI3MIB 13 3aXHCTY NpaB JIIOJHMHU
ITiJ] 9ac BiiichKOBUX KOH(TIKTIB. [le muTaHHs moTpedye AOCITiIKEHHS Yepes3 Te,
oo BXe 7 piK Hama KpaiHa IMoTeprae Bix BiHChKOBOI arpecii Pociiichkoi
Denepauii. MixknapoHi napTHepu GiKCyOTh Bee Olblie 1 Oiibliie MopyiieHb
NpaB JIIOAMHM Ta OYEBHAHWUM CTa€ Te, [0 HOPMH MIKHAPOIHOTO
TYMaHITapHOTO TpaBa MOYWHAIOTH IOIIMPIOBATHCS Ha MPABOBIIHOCHHHM, IO
BUHHKAIOTh MIXK TPOMaJsIHaMK Y KpaiHU Ta OKYTaliiHOIO BJIaI010 Ha TEPUTOPIT
ABTtoHOMHOT PecrryOmiku Kpum.

VYupasninasa BepxoBroro Komicapa Opranizanii O6’eqnannx Haiit 3 mpas
JMIOOVMHMA Y [OMOBiAI IIOAO CHUTYyallil 3 TpaBaMH JIOAWHH B YKpaiHi,
aKIEHTYBAJIM yBary Ha TOMY, IO B CWIIy IpPOJOBXKEHHS oKymamii Kpumy
Pociitcekoro @expeparieto, MiXx JBOMA JIepyKaBaMH TPUBA€E 30pOWHUI KOHQIIKT
MDKHApOJTHOTO XapakTepy [5], came depe3 mi monii, fki BigOyBaroTbcs Ha
OKYINOBaHid  TepUTOpil, MOXYTh OyTH NpPEAMETOM  pEryJIOBaHHS
MDKHApOJIHOTO T'yMaHiTapHOTro mpaBa [2]. B KOHTEKCTI IIbOr0 KpPUMCBHKHN
TaTapuH, aaBokaT EMins KypOeninoB OyB 3acymKeHHI 10 aIMiHICTPATHBHOTO
apemry y micti CiMmeponoi yepe3 Te, 10 BiH 3aXHUIIaB KPUTHKIB OKyTIaIlii
[1, c. 128]. Ha namry nymky ne € nopymenHsaM crarti 6 Konsennii OOH mpo
3aXMCT MpaB Ta OCHOBOIIOJOXKHUX CBOOOJ — TIOPYLIEHHS IIpaBa Ha
cripaBeTMBHI Ta Oe3cToporHii cynx [6]. €CIUI y crnpasi «Pullar v. United
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Kingdom» Bu3HauuB cy0’e€KTHBHY 0E3CTOPOHHICTH (BIICYTHICTH yIepemxe-
HOCTI CyAmiB) Ta 00’ €KTUBHY 0€3CTOPOHHICTH (HASBHICTH TOCTATHIX TapaHTIii
3 OOKY Jep)KaBH) KpUTEPIsIMU BCTaHOBJIEHHs Oe3cTopoHHOCTI cyay [7]. Cymai
padionnuii cyay Micta Cimdepornons B I[bOMY BHUIIAAKy OYJIM HE TIIBKH
MOJIITHYHO 3aaHTa)KOBAaHUMH, a i 00’ €EKTUBHO HEKOMIIETEHTHHUM, aJKE ITOCT B
COLlaNIbHUX Mepexax, skuii omnyOnikyBaB KypOeniHoB, OyB BHKIIaJeHHH
3aJI0BTO JI0 aHeKcii miBocTpoBy Pocilickkoro deepalii€ro, B TO MOMEHT, KOJIH
ropucaukiis Pociiicekoi ®enepartii ne-pakro He mommproBaiacs Ha TEPUTOPIT
ABTOHOMHOI pecmyOiiku Kpum.

Pesomoniero 'enepanbHoi Acambaei OOH A/RES/68/262 6yno Bu3HaHO
Kpum TMuacoBo OKyImoBaHOIO TepuTopicto Ykpainu [8]. 3a mpuHIHTAMH
MDKHApOJHOTO T'yMaHITapHOTO IIpaBa Jiep)kaBa-OKYHNaHT HE Mae [pasa
MPOBOANTH HaOIp BiMCHKOBOCTYKOOBIIB 13 OKynoBaHoi Tepuropii. Tinbku 3a
2018 pix Oyno BuHeceHo 21 00BHHYBaNbHHI BUPOK 'poMajisiHaM Y KpaiHu, siKi
MpOXKUBaloTh B KpuMy Ta yXWJISIFOTBCS Bi MPH30BY N0 JaB BilficbkoBUX cuit
Pociiicekoi ®enepariii. Ile € mopymieHHSIM MpaBa JIOAWHH Ha CBOOOIY,
OCKIJIBKH BIATIOBITHO 10 MyHKTY a 4acTiHU 1 crarti 5 Konsenuii OOH mpo
3aXUCT TPaB JIOJUHH Ta OCHOBOIIOJNIOKHHX CBOOOA, YB’S3HEHHSI 0COOH
MOBUHHO OyTH 3aKOHHMM [6]. B 11bOMy BHUNIaIKy MH 0a4MMO MOPYLIEHHSI HOPM
MDKHapOJHOTO T'YMaHITapHOTO IpaBa.

Cratts 3 XKenecpkux koHBeHIIH 1949 poky [4] 3akpimuroe rymaHiTapHi
NPUHILIUIIH, SKUX BC1 CTOPOHU 30pOHHOT0 KOHQUIIKTY IIOBHHHI JOTPHUMYBATHCS.
Cepen sikux € 3a00pOoHa HapyTH HAJI JIIOJCHKOIO TTHICTIO, 30KpeMa 00pasiuBe
Ta IPUHU3JIMBE TIOBOKEHHS 3 Hero. Tak, BificbkoBui ¢y MicTa PocToB BU3HaB
BUHHMMHM YOTHPHOX TpPOMansH YKpaiHM y IATOTOBLI OO BYMHEHHS
TEPOPUCTHUYHOTO aKTy, OCKIIbKY BOHHU OYJIM WICHAMH 1CJIaMChKOTO pyXy «Xi30
yr-Taxpip», mo He 3abopoHeHWII YKpaiHoio, a B Pocii BBakaeTbcs
TEPOPUCTUYHOIO TPynolo. B mpoMy BHIanKy oci® Ha THMYAacOBO OKYIOBaHIH
Teputopii YKpaiHu BH3HAIM BUHHMMH HE 3a TICBHI Jii, O MiANagar0Th ik
CKJIaJ KpPUMIHAJIBHOTO IPaBONOPYIICHHS, Iepea0aueHOro 3a BYMHEHHS
TEPOPUCTUYHUX [iii, a 3a pemiriitHi normsam. Lle € mopymeHHsM cTarTi 9
Kongenuii OOH npo 3axucT npas JII0JMHU Ta OCHOBOIIOJIIOKHHUX ¢BOOOA [6].

KoHBeHIis mpo MoOJNINImIeHHs 0JIi MOpaHEeHWX, XBOpHUX 1 0ci0, Mo
MOTEPIIJIN B KOpaOeIbHUX aBapisix, 31 CKiIaqy 30pOWHUX CHJI Ha MOpi, a came
MyHKT b wactuHu 1 cTarTi 3 BCTAHOBIIOE 3a00pPOHY Ha 3aXOIUICHHS OCIO y
3apyYHHMKH. 3axONUBIIM YKpaiHChKi BIHCHKOBMX Ha KOpaOJsaX, MIO
3HAXOJMITUCS B MDKHApOAHHUX BoAax Oins KepueHChKOi MPOTOKH, € HIYUM He
IHIIUM SIK 3aXOIUICHHSM 3apY4HHUKIB, MIPAaTCTBOM Ta MOPYUICHHSM CTaTTi 7
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KonBeHIii mpo 3aXuCT mpaB JIOAWHU Ta OCHOBOIOJNIOXKHUX cBoOox [6]. Tam
MiCTUTBCS 3a00pOHAa Ha BHW3HAHHSA BHHHUM Yy BYHMHEHHI KPHMiHAIBHOTO
[IPaBOIIOPYIICHHS, AK€ Ha Yac BYNHEHHS HE CTAHOBUJIO CKJIaly KPHMiHAIBHOTO
MIPaBOIOPYIIEHHS Ta He MicTwia Horo o3Hak. Kopabumi, mo mepeOyBaioTh B
MDKHAPOTHUX BOJaX y OyIb-IKOMY BHIIQAKYy HE MOXYTh IIiJIaBaTHCA
3aXOILICHHIO.

Crarts 12 MiKHAPOAHOTO MAKTy MPO IPOMAISHCHKI 1 ToniTHYHI npasa [9]
3aKpIIUTIOE TIPAaBO KOXKHOTO HA BUTBHE MEpecyBaHHS 1 cBOOOAY BHOOPY Micus
MIPOJKUBAHHS B MEXXaX TEPUTOpii CBOEI AepKaBH TYT HasBHA IMIIEpaTHBHA
HOpMa MpO Te, IO KOXKHOMY T'apaHTOBAaHO MPaBO Ha BUIbHE MEPECYBaHHS i
cBOOOTy BUOOPY MicCIs IPOKUBAHHS B MEXKaX TEPUTOPIl CBOET JepKaBH.

YV 2018 pori 3 Kpumy 6ymno genoprosano 435 oci0, 3 sikux 231 rpoMagssauH
Vkpainu. TakuM 4YMHOM BeJMKa KUIBKICTh T'pOMajsiH YKpaiHu Oynu
ro30aBJieHI NpaBa Ha BiJbHE IepeOyBaHHS Ha TEpUTOpii CBOEi KpaiHM Ta
TepecyBaHHs 10 Hii.

3 orusiry Ha OOMEKEHHs ITPaB, SIKi BUCBITIICHI BUIIIE, JOLIJIBHO CKa3aTH, 10
Hapa3i Halle CYCIIJbCTBO 3aHEMOKOEHO THM, IO 3 MIiJbHOHM YKpaiHIIB
mepe0yBalOTh il OKymamieto, sfka o¢iniitHo Bu3HaHAa Opranizaimiero
00’e/lHAaHMX HaIlii Ta HAa SKUX MOMIUPIOETBCS i MDKHapOIHOTO
TyMaHITapHOTO NpaBa.

[Micnst Toro, sx BimOymeTscs Ae okymamis Kpumy Ta okpeMux pailoHiB
Jonerpkoi Ta JIyranchbKo1 00JIaCTel, TOJIOBHUM 3aBIAaHHAM HaIloi KpaiHu Oyze
HE TUIBKU aJanTaiis IpaBOBiAHOCHH, 110 BYMHSUIUCS B TIE€pioJ OKyMamii, a i
CTBOPEHHSI YMOB [UISl 3aKOHHHMX Ta CIPAaBEAJIMBHX CY[IIiB Haa ocobamH, sKi
oOMeXxyBaJli IpaBa 'poMaJsiH YKpaiHU Ha KHUTTS, CBOOOy TMepecyBaHHs, Ha
TiIHICTB Ta CBOOOAY PENIriifHUX CIIOBIAyBaHb Ta 1HIII HE MEHII BaXKJIMBI IpaBa
JIOAWHM, IO TapaHTyoThesi KoHcTuTymiero YkpaiHMm Ta MKHapOIHUMH
akTamu €Bponeiicskoro Coro3y ta Opranizanii O0’eqaanux Hartiid.

BimnosigHo no crarti 134 Koncrurymii Ykpainu, ABToHoMHa Pecmy0iika
KpuM € HeBi’€MHOIO CKJTaIOBOIO YaCTHHOIO Y KpaiHH 1 B MeKaX OBHOBA)KEHb,
Bm3Ha4YeHNX KoHCTUTYI€0 YKpaiHu, BHUpIlNIye THTaHHS, BigHECeHI A0 ii
BiganHs. Came uepe3 1€, MOPYIIEHHs 3aKoHIB Ykpainu Ta Koncrurynii Ha ii
HEBIA €MHIN CKJIAaI0BIM YaCTHHI HE MOYKE 3aIHIIATHCS 1034 BiAMIOBITAIIBHICTIO.

MMicns me oxynanii Kpumy noBuHeH OyTH HpH3HAYEHUH HE IUBUIRHUM, a
BilicbkOBHMiI TpHOyHall Haj oco0aMH, sSKi BUMHSIIM T'€HOLUJ YKPaiHCHKOTO
Hapoay Ha Horo > TepurTopii. BiH NMOBMHEH NHpPOWTH Y BiAMOBIAHOCTI 3
KPUMiHAJIBHUMH TIPOIECYyaTbHIMHU MPOLEAYypaMH, III0 BU3HAUCHI HAI[IOHATb-
HUM 3aKOHOJABCTBOM YKpalHM Ta MDKHAapogHuMu aktamu Oprasizaiii
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006’ennanux Hariit. Jlumre micist 3acy/pKeHHS yCiX BUHHHX 0ci0 MOKHA Oyze
Ka3aTu Mpo 3aKiHYeHHS aHeKcii miBocTpoBy KpuM Ta BCTaHOBIEHHS Ha BCii
{oro TepuTOpii FOPUCIUKINT YKpaiHH Ta BEpXOBEHCTBA IIpaBa.

OTxe, MUTaHHS OOMEXKEHHs IpaB JIIOJAWHA HAa THMYacOBO OKYIOBaHid
Tepuropii ABToHOMHOI Pecry6miku Kprum moTpebye momaneoro BU3HAaYCHAS
HE JIMIIE BITYM3HAHUMH JOCHIJIHMKAMH, a W I1HO3EMIIIMH, aJDKE JATEHTHE
30poiiHe MPOTHCTOSHHS, 1110 BiOYBa€ThCsl Ha TEPUTOPIi HaIIOi KpaiHu OaraTo
XTO HE BU3HAE BifICBKOBUM KOH(IIKTOM, IO B MOJAJBLIOMY CTBOPIOE YMOBH
0 YHUKHEHHS BiNOBiJAJIFHOCTI BIHCHKOBHX 3JIOYHMHIIIB, SKi IOPYIIYIOTH
HOPMH T'yMaHiTapHoro npasa. Takuii BificbkkoBui KOH(IIIKT B 1IeHTpi €Bponu
HE MOJXXE 3aJIUIIATHCS HETIOMIYCHHM.
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JEP)KABHA NIJITPUMKA BKIJILHULITBA B YKPAIHI

BIOKUTBHULITBO BUCTYTIA€ BXKIIMBOIO I'ajly3310 arpapHoOro ceKTopy YKpaiHu,
3HAUYeHHA $KOi KpiM BUPOOHMIITBA KOPHUCHUX NPOIYKTIB XapuyBaHHS 1
(hopMyBaHHS CHPOBHHHOI 0a3u I IepepoOHOT IPOMHUCIOBOCTI, 00YMOBIICHO
3HAYHUM CKCIIOPTHUM IOTEHI[AIOM. 3alHATTSA OJDKIIBHUIITBOM CIPHUSE
3alHSTOCTI, IMiJBUILEHHIO JOXO/IB 1 PIBHS XHTTS HAaceJeHHs. 3a OLIHOYHUMHU
JAaHUMH, B O/DKITBHAIITBI B YKpaiHi 3aiHATO 0:1m36K0 400 THC 90I1. HaceIeHHH,
00'eM BupoOaeHoro Meay csrae Bij 75 1o 100 Tuc. TOHH Meay B piK, KiJIbKICTh
6 pKoNMHNX ciMei — 2,6 mutH [ 1]. Hata kpaina € ogHuM 3 J1iiepiB BAPOOHUIITBA
MeJy B CBITI, OCTYNAFOYHCh 32 UM ITOKa3HHKOM Jiume Kuraro, TypeddnHi Ta
AprentuHi. BiTunm3HAHe OKITPHHITBO pO3BUBAETHCS TIEPEBAXKHO B
0COOHMCTHX CeJISTHCBKHX TOCIOJIapCTBaX MaciYHUKaMH-aMaTOpaMH, YacTKa
SKAX y BHUPOOHHMITBI Meny cTaHOBUTH 98%, 3a BHCOKOI cepemHbol
MPOAYKTUBHOCTI O/1K010cimeii [2]. ToMmy aeprkaBHA MIATPHMKA IIBOTO CEKTOPY
€ BOXJIMBUM IHCTPYMEHTOM ISl 3a0€3MeUeHHs] HOro IMOJaNBIIOr0 PO3BUTKY 1
(yHKLIOHYBaHHS.

Cepenl OCHOBHHX HOPMATHBHO-TIPABOBUX aKTiB, sKi 3a0e3MedyIoTh
PETYJIIOBAaHHS epKaBHOT MIATPUMKH B chepi O/UKUTFHUIITBA €: 3aKOH Y KpaiHu
«IIpo nepxaBHy MIATPHMKY CIIBCBKOTO TOCHOJApCcTBA YKpaiHW», SKHH
BCTAaHOBJIIOE TPsIMi HOpMH Ta BuMOrH mono momomoru [3], Ilocranoa
Kabinery MinictpiB Ykpainu Bin 07 snmcromama 2018 poky Ne 107 Ilpo
3arBepmKeHHs [1opsaKy BUKOPHCTaHHS KOIITIB, epei0adeH X y IepKaBHOMY
Oro/KeTi U Jep KaBHOI MATPUMKH PO3BUTKY TBapHHHUIITBA Ta IEPepOOKH
CLUIBCHKOTOCTIONAPCHKOT MPOYKILiT, B SIKi BU3HAYAETHCS MEXaHI3M OTPUMAaHHS
KOIITIB TepeadaueHnx MIiHarpomONMiTUKA I IepKaBHOI miaTpuMku [4], a
takoxx Haka3z MiHicTepcTBa arpapHo1 ITOJIITUKH Ta IPOJIOBOJIBCTBA Y KPaiHH Bij
08 uepBusa 2021 poky Ne 27 Ilpo 3arBepmxenHs [lomoskeHHS MPO KOMICiO
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MiHarponomiTUKK Ui HaJaHHS ~ JIep)KaBHOI  HIATPUMKH  PO3BUTKY
TBapUHHUIITBA Ta IEPEPOOKH CUIBCHKOTOCIONAPCHKOI MPOMYKII Ta Qopm
BIZIMOBIMHUX JOKYMEHTIB, Yy SKOMY 3aTBEpP/UKEHO (OPMH BiIIOBIIHUX
JIOKyMEHTIB [5].

Bmxomsipi Ykpaiam B 2020 pomi Bmepiie Maiall MOXIHUBICTH OTPUMATH
HIITPUMKY BiJI A€pKaBH — J0TAIlil Ha KOXKHY OJIKOJIMHY CIM'TO 1 Ha 3aKyHIBIIO
Mmarok. llporo poky nporpama Oyia mpopomxena. Tak, nepkaBoto Oyio
nependaveHo BUAUICHHS IOTAIlil, SKi HaJarOThCs Ha OE3MOBOPOTHIM OCHOBI
¢dizmgyaEM ocobaM Ta Cy0’€KTaM TOCIIONAPIOBAHHA, SIKI € BIIACHHUKAMH
0KoJI0ciMel, 3a HasiBHI B moTouHoMy porii Big 10 mo 300 6mkomocimeit y
po3mipi 200 rpuBeHB 3a OmKoIOCIM’IO. Y pa3i HasABHOCTI Oinblme HiX
300 6mxonociMeit MakCUMaTbHUNA po3Mmip AoTamii ctanoBUTh 60000 TpUBEHD
onmHoMmy orpumyBauy. IIporpama nepxaBHol minTpumMku Ha 2021 pik
nependavyae BimmkoxyBaHHA m0 80% BapTOCTi 3aKyIUICHOTO IUIEMiHHOTO
Matepiary. Cymu kommeHcanii: 100 rpuBeHb 32 OAHY OKOJIMHY MAaTKy Ta
500 rpuBeHb 3a OAMH OJUKOJIMHMHN MakeT. AJe OTPUMATH i 3MOXYTh JIMILE
Cy0’€KTH TOCNIOAAPIOBAHHS: IOPUANYHI 0coOM Ta (Hi3WUHI 0COOU-TIIAIPHEMIL.
To6TO TakuM YHHOM JepkKaBa CTHUMYITIOE OJDKOJIIPIB 3MIHCHIOBATH JIEPKaBHY
peecTpaliifo CBOiX Macik. 3a MOMEpeHIM aHOHCOM IIEPIIOro 3acTyIHHUKA
MiHiCTpa arpapHoi HOJITHKH Ta MpojoBoiibcTBa YKpainu T. M. Buconpkoro
BimOyZeThCS  TPOJOBXKEHHA il MporpaMH  [IepXKaBHOI  HiATPUMKH
omxinpHUITBA Ha 2022 pik [6].

Jist oTpuMaHHS BHIUIAT HEOOXITHO 32 MICIIE3HAXO/DKEHHSM Macik JI0
BHKOHABYOTO OPTaHy BiJIMOBITHOI CITbCHKOI, CENUIIHOI, MiCEKOT pamu (mami —
OpraH{ MICIIEBOTO CAMOBPSAYBaHH:), A0 | KOBTHS HMOTOYHOTO POKY MOJATH
Taki JOKyMEHTH: 1) KOl BETepHHAPHO-CAHITAPHOrO MaclopTa MaciKu;
2) KOmiro pilIeHHS PO NIEPKABHY PEECTPAIIIf0 ITOTY>KHOCTI; 3) KOO TOBiIKH
Opo  BIAKPUTTS MOTOYHOTO PaxyHKy, BHOaHOi OaHKoM (Cy0’€KTH
rOCIO/IapIOBaHHs); 4) KOIIiI0 TOBIJKH 200 JOTOBOPY MPO BIIKPUTTS paXxyHKa B
6anky (¢pizmuni ocobu); 5) Kormiio macrnopra rpomMagiHuHa YKpainu ((iznaHi
ocobm); 6) MOBiAKYy, YMHHY Ha JaTy IIOJaHHS 3asBKH, NPO BiACYTHICTH
3a00proBaHoOCTI 3 IUIATEXIB, KOHTPOJIb 32 CIIPABJISIHHAM SKHUX ITOKJIAJICHO Ha
KOHTPOJIIOIOYi OpraHW, y TamepoBii a0o eneKTpoHHiH ¢opmi (cy0’ekTH
TOCIIONIapIOBaHHA); 7) KOMIIO 3BITY TPO BHPOOHHUITBO  MPOIYKIIi
TBapUHHUIITBA Ta KIJIBKICTh CLILCHKOTOCIIONAPChKUX TBApUH ((hopma 24-cr) Ha
OCTaHHIO 3BITHY JaTy Ha MOMEHT TMOJaHHSI JOKYMEHTIB (cy0’eKkTn
TOCIIOTAPIOBAHHS, SIKi € FOPUANIHIMHI 0co0aMH); 8) IOBIKY, BUIaHY OPTaHOM
MICLIEBOTO CaMOBpS/IyBaHHsS, PO PEECTPALil0 Macikh 13 3a3HAuYCHHSIM
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KUTBKOCTI HassBHUX OPKOJIOCIMEH Ha OCTaHHIO 3BITHY AaTy HA MOMCHT ITOJITaHHS
IOKyMeHTiB ((i3udHi ocoOu Ta (Pi3mgHi 0coOM — MAPHUEMIIL, 30KpeMa CIMeiHi
(hepMepchKi rocmoIapeTaa).

OnHak, He 3BaXAlOYM Ha 3alpOBAPKCHHS TaKOl MIATPUMKH OJKOJSIpi
CKapkaTbcd Ha Te, IO 3apa3 Taly3b 3HAXOIUTHCS B CTaHI CTarHaiii.
I BBaxarTh, 10 IS CPEKTHBHOI ii POOOTH, BKJIFOYAIOYM IOJIMIICHHS
BHUKOPHCTaHHS JIEP>KaBHOT JOTIOMOTH, O/PKUIHULITBO NOTPEOYE KOMILIEKCHOTO
HOPMATHBHO-IIPABOBOTO ~ PETyIIOBAHHS. MIeThcs, Iepm 3a Bce, IO
BIOCKOHANIEHHS 3akoHy Ykpaiaum «IIpo OmKUTBHUIITBO» 3 ypaxyBaHHIM
npormno3uiiii npodeciitHux ekcriepTiB. Kpim TOro, 0/Hi€I0 3 TPOTrajIvH YHUHHOTO
3aKOHOAABCTBA € BIiJCYTHICTh BETCPUHAPHO-CAHITAPHUX BUMOT  JUIA
MOTY>KHOCTEH MEPBUHHOTO BHPOOHUIITBA 1 MEPBUHHOI MEPEPOOKH MPOIYKTIB
O0/okinpHUNTBA. ExcriepTd ramysi TOOOMOIOTHCS, IO TMichs peecTpauii
MIACIYHHMKIB B SIKOCTI OIIEPATOPIB PHUHKY 1X OyyTh IHCIIEKTYBaTH 1 IITpadyBaTH,
MTOCHUJIAFOYNCh, OYEBUAHO, Ha HOpMH 3akoHy Ykpaiau Ne 771 «IIpo ocHOBHi
3acaid Ta BUMOTM J0 O€3MeKH 1 SIKOCTI Xap4OBHX HPOIYKTIBY», SKi €
3arajJbHUMH JUIS BCiX BHUPOOHMKIB Xap4oBoi mpoaykmii. OHak BOHM He
MOXXYTh OyTH B IOBHIiH Mipi 3aCTOCOBaHI TS iHCHIEKIIi came O KITbHUAIIBKUX
NEPBUHHUX MOTY>KHOCTEH 0e3 ypaxyBaHHs CleU(iKu TAKUX MOTYKHOCTEH.

OTKe, MOXHa 3poOUTH BUCHOBOK, 1110 JIepKaBa royajia akTUBHY TIOJIITHKY
B ctepi miaTpUMKH ODKITHHALITBA B YKpaiHi, OTHAK BCE JK TaKH 3AJIUIIAETHCS
1Ie s MUTaHb, IKi MOTPEOYIOTH MPABOBOTO BPETYJIIOBAHHS, ake 0e3 I[bOro
rajty3b O/DKUIBHULITBA MOXE IIPOCTO 3aHENACTH Ta IIepecTaHe PO3BUBATHCS.
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HOHATTA MIZKHAPO/HOI'O 1OI'OBOPY
SAK JUKEPEJIA HUBIJIBHOT'O IMTPOLECYAJIBHOTI'O ITPABA

B cywacuux ymoBax ¢opMyBaHHS HaIllOHAJTbHOI IPAaBOBOi CHUCTEMHU
VYkpainun HaOyBae Bce OUIBIIOrO 3HAYEHHS TEPErJisil KaTeropii «mukepena
npaBa», SK CHCTEMH JDKEpeNl IMBUIBHOTO CYHOYHMHCTBA, JWHAMIYHOTO
YTBOPEHHS, SIKE KOJIUBAETHCS SK YAaCTHHA HAIIOI IPaBOBOI CUCTEMH. Y4acThb
VYkpainu y mporeci eBporenchkoi iHTerpaiii nepeadavyae CyTTEBI 3MiHU B
CHCTEMi JKepeNn LHWBITBHOIO CYJOYMHCTBA, a OT)KE, BUMarae NIMOOKOro
YCBiIOMIICHHS, @ 1HO/I 1 HTOBHOTO MEPeryIsiAy MigX0diB 0 X PO3yMiHHS.

[uBinpHe mporecyanbHe IpaBo — Ie CHCTeMa [UBIIBHUX MPOLECyaTbHIX
HOPM 1 NIpaBUJ IIOBEHIiHKH, BCTAHOBJCHHX JICPXKaBOK YH MDKHAPOIHUMH
JIOTOBOpaMH  YKpaiHH, fKa BpPETYJIbOBYE€ CYCHUIBHI BiTHOCHHH, IO
CKJIaIal0ThCS MK CYJIOM Ta IHIIMMHU Cy0'€KTaMH LUBIIBHOTO CyIOYMHCTBA, TTi]T
Yac po3ryIsily Ta BUPIIIEHHS LMBUIBHUX CIIPaB 3 METOIO 3aXHMCTY MOPYIICHUX,
HEBH3HAHMX a00 OCIOPIOBAaHMX IpaB, CBOOOI, IHTEpeciB (i3UYHMX Ta
IOPHIMYHHX 0Ci0, a TAKOXK JIeprKaBH, 1 sika 3a0e3redeHa 3aco0amMu AepKaBHOTO
npumycy [1, c. 15].

[Tornmbnene BUBYCHHSI CHCTEMHHUX 3B'SI3KIB MK JDKepelaMH IHBITEHOTO
CYZIOUMHCTBA, SIK TPaJULIHHUMU, TaK I HETPAJULIHHUMH, 00YMOBIIOETCSI TUM
mo: 1) Ykpaina BusHana parugikoBaHi MikHapoaHi yrogu BPY curmentrom
CBOTO HAITIOHAJIFHOTO 3aKOHOIABCTBA, 1 3a iX paXyHOK 3pPOCTAlOTh IOPHINIHI
Yroy MK HIIMMH FOPUIUYHHMH JDKEpENaMu npasa; 2) B YKpaiHi pilleHHs
€CI1JI 6y mocuTh momMpeHuMHy, 1 nesiki pimenass KCY cranu BU3HaBaTHCS
NPELEACHTOM I TIyMadeHHs; 3) 30eperiiy, a IMOIeKyAd IOHOBHIU CBOE
3HAYCHHS NPaBOBi 3BMYAI 1 y3BUIa€HHS.
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BpaxoByroun iepapxXiuyHy CTPYKTYpy [DKEpeJ CHCTEMH IMBIJIBHOTO
MpoIlecyalsHOr0 TpaBa, oOcoONIMBY yBary HEOOXigHO 3BEpHYTH Ha
HOPMAaTHBHO-IOTOBipHY cucTteMy. CydacHHI NPaBOBUIl PeKUM MIKHAPOJHUX
yron B YkpaiHi BcranoBieHnii Koncruryniero Ykpainu, 3akoHoMm YkpaiHu
«IIpo ™iXHapogHi HmOTOBOpH YKpaiHW», KW BH3HA€ IX YaCTHHOIO
3aKOHOJMABCTBA AepykaBu. OTKe, MIXKHAPOIHI JOrOBOPH, IO BiAINOBITAOThH
3aKOHOJIABCTBY PO LMBUIbHUI CYyMOBHI NpOLEC NPH BUPILICHHI IMBIIBHUX
CHOPIB, NPEICTaBISIOTh BKpall BaXJIMBHH I1HTEpEC UII CHUCTEMH IDKepel
IUBUTBHUX CYIOBHUX TpomueciB. TakuM UYHHOM, MIDKHApOIHHUH JOTOBIp
YKJIaa€ThCsl B MHCBMOBIM (opMmi 3 1HO3EMHOIO JCP)KaBOKO ab0 IHIIMM
Ccy0'eKTOM  MDKHapOJHOTO TpaBa, JOKyMEHTOM, IIO BpPEryJbOBaHO
MDKHApOJHUM IIPaBOM, HE3AJIEXHO BiJl TOTO, YW MICTHTH JOTOBIp omHE abo
KiJIbKa CyMDKHHX Ha3B (JOTOBIp, yrojia, KOHBEHIIisl, HaKT, IPOTOKOI TomIo) [2].
[TpaBoBHil peXUM MDKHApOJHHMX YroX AJisl Hamoi KpaiHM Hacamrepen OyB
BCcTaHOBJCHNN 3akoHOM Ykpaiam «[Ipo mif0 MIKHapOTHHX OTOBOPIB Ha
TepuTopii YKpaiHm» (BTpaTUB YMHHICTB), SIKMH BCTAHOBJIIOBAB MiKHApOIHI
JIOTOBOPH, YKJIaJIeHI Ta HAJIC)KHUM UYUHOM BHM3HaHI YKpaiHOIO SIK YaCTHHY
HaIlOHAJIFHOI 3aKOHOJABCTBA HAIIIOT IePKaBH Ta 3aCTOCOBYIOTHCS BiIITOBITHO
JI0 HalLllOHAJILHOTO 3aKoHOMaBcTBa. Ili3Hile «ait04i MIKHAPOJHI JOTOBOPH,
3roga Ha OOOB’SI3KOBICTh SKHMX HamaHa BPY, € curmeHtroMm 3akoHOmaBCTBa
Vkpaiam», Oymm 3akpimmeni y cr. 9 Koncrurymii VYxpainn. YwuHHe
3aKOHO/IaBCTBO Iiependayae, IO «JIifodi MDKHApOIHI JOroBopu YKpaiHwu,
yroma skux IependadeHa BepxoHoro Pamoro VYkpaiHu, € yacTkoro
HaIllIOHAJILHOTO 3aKOHOJIaBCTBaY [2].

Taxum unHoM, Konctutytis Ykpainu ta 3akoH Yipaiau «IIpo MixkHapoaHi
JIOTOBOpH YKpaiHW» BCTaHOBIIOIOTH IIPABOBHI PEXUM JI0YMX MDKHAPOIHHX
JIOTOBOPiB YKpaiHH, BU3HAYAIOUH X SK €IIEMEHT HaIliOHATEHOTO 3aKOHOIaBCTBA.
OpHak cIiji BKaszaTy, 10 BU3HAHHS MDKHAPOIHHUX YT0]] 32 MDKHAPOIHUM TIPABOM
B YKpaiHi BUKJIMKAJIO 3arepeyeHHst 3 00Ky OKPEMHX BUCHHUX.

30kpema, CripHE Te, IO MDKHAPOAHI aHTaHTH YKpaiHW, SIKi CXBaJeHi
BepxoBuoto Panmoro  VYkpaiHu, He MOXYTb BB@XAaTHUCA YACTUHOKO
3aKOHOJIAaBCTBA JIEPKaBH, aJie BOHH € 000B’I3KOBUMH JJ1s1 YKpaiHH, B YaCTHHI,
110 He cynepeunts KoHCTUTYLIT Ta 3akoHaM Ykpainu [3, c¢. 271-272].

Mu noginsemo nymky . 1. JIykamryka, sikuii 3BepTae yBary Ha IOMUJIKOBE
BU3HAUYCHHS HOHSTTS MI>KHAPOIHOTO JIOTOBOPY, 13 3aCTOCYBaHHSAM KOHCTPYKIIIT
«IKMH PeryJItoeThCsl MDKHApOJHUM IIPaBOM» TakK 5K, Ha HOTo JyMKy, HE MOXe
peryimroBatics TmpaBoM. ToMy aBTOp BBaXKa€, MIO BHU3HAYCHHS ITOHATTA
MDKHApOJHOTO JIOTOBOPY BapTO PO3yMITH OyKBaJbHO HE SK «Yyroay, IO
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BITOPSIIKOBYTHCSl MIKHApOJIHUM TPaBOM», a SIK «IOTOBIpHI BiJIHOCHHH, IO
PETYIIOI0TECS MIDKHAPOIHUM TIpaBom» [4, c. 77].

JiiicHo, 00'€ekTOM MDKHapOIHOTO IMpaBa € MDKICPXKaBHI BiIHOCHHH, B
JAHOMY BUIAJKY BiJJHOCHHH, y 3B'S3Ky 3 NPHUITMHEHHAM Jii MIKHapOIHUX
JIOTOBOPIB, MisIMH, TpUMHHEHHsIM. lle momokeHHS 3akpimieHo B 3akKoHi
VYxpaiau «IIpo MibkKHAPOIHI TOTOBOPH Y KpalHM», 3T1THO 3 AKUM MM 3aKOHOM
BH3HAUeHa MpoLeAypa YKIaAeHHs, peajizauii Ta NPUNUHEHHS il
MDKHApOJHHX JIOTOBOPIB YKpaiHu...».

[IpumipHuii Tepenik MDKHApOTHHUX IOTOBOPIB YKpaiHW, IO MiJISAraroTh
parudikanii po3minieHo B 4. 2 cr. 9 3akony. BonHouac 4. 3 cr. 9 nependauae
parudikamito MibKHApOJHHUX YTOJI, YKIAJCHHUX BiT iMeHI Ypsany Ykpaiau. OTxe,
camMe I1i ToroBopH BinnoBiaHO 110 cT. 9 Konctutyii Ykpainu, 3akoHy Ykpaiau
«IIpo MiXHAPOHI JOrOBOPH YKpaiHM» Ta IHIIKUX 3aKOHIB, [0 MICTATH MOAIOHI
HOPMH, BU3HAIOTHCSI CHTMEHTOM HAIiOHAILBHOTO 3aKOHO/IABCTBA.

Ha wHamr mornsn, BU3HAYSHHS WOHATTS MIDKHAPOIHOTO JOTOBOPY, IO
MicTUThCs y cTarTi 2 3akoHy «IIpo Mi>KHApOAHI JOTOBOpU YKpaiHW MICIIs CIIiB
«YKJIaJICHUHA B MMHCHMOBIH (GOpMi» JOIUIFHO OyJe JOMATH CIOBO «JIOTOBIpY,
OCKIJIBKH HE3PO3yMiJIO, PO KU TOKYMEHT WIEeThCS.

OTKe, BpaxOBYIOUH FOPHIUYHE BH3HAYEHHS MIXHApPOJHOIO JIOTOBOPY Ta
KOHLIENILII0 TIyMayeHb, MDKHAPOJHWH JOTOBIp SK JUKEPEIO IMBIIBHOTO
CYZIOYMHCTBA MOXXHA BH3HAUUTH SK Yroly MiX YKpaiHCBKOIO JAEp)KaBOIO
(yroma, KOHBEHIIis, JOTOBip, MPOTOKOJ TOMIO) Ta IHIIOK JEpKaBolo,
MDKHApOJIHOIO OPraHi3alli€lo Ta iHIMMX CyO0'€KTiB MIKHApOAHOTrO mnpaBa. Bin
CTOCY€ThCSI BITHOCHH, 1[0 BUHUKAIOTH HA MiACTaBi IOPUANIHUX (DAKTIB Mix
ocobamu, 110 HaliIeHI Cy0’ €KTHBHUMH IUBUTFHUMH IIPaBaMu Ta 000B’ AI3KaMH,
SIKi PEryJIIOI0ThCSI MIKHAPOAHUM MPABOM.
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EJIEKTPOHHI 3ACOBHU JIOKA3YBAHHS
Y IUMBIJIBHOMY ITPOIECI

HoBi npaBoBi siBUINA, SIK €IEKTPOHHI JIOKAa3H 1 €NEKTPOHHI TOKYMEHTH,
BUHHKJIM Y pPe3yJIbTaTi CTPIMKOTO €JIEKTPOHHOT'O PO3BHUTKY HAILIOTO IIIOJIEHHOTO
noOyTy BHACHIJOK 3alpOBAPKCHHS DI3HOMAHITHUX JOCATHEHb HAYKOBOI
IyMKH y TipakTuaHy cepy. HuHi 1i iHCTUTYTH SBISIOTH COO0I0 iIHCTPYMEHTH
3a0e3rnedeHHs] JUHAMIYHOCTI IUBUIBHO-TIPABOBOTO 00Iry Ta 3aco0iB 3aXHCTY
cy0’eKTHBHUX TIpaB 1 iHTEpeCiB YYaCHUKIB MPABOBIAHOCHH, SIKi YKJIaIar0Th,
3MIHIOIOTh Ta PO3PUBAIOTH YTOAM B ENEKTPOHHIN ¢Qopmi, mo y pasi ix
MOPYIICHHS MPU3BOIUTH 10 aKTUBI3aIlil BUKOPUCTAHHS €JICKTPOHHUX J0Ka3iB
i Yac PO3MIISAY BiAMOBIAHOTO CIIOPY CYIOM.

BapTo 3a3HaunTH, 010 €ICKTPOHHI 3aCO0U JOKa3yBaHHS SK CaMOCTIHHUHA
BUJ] BUIUISAIOTHCS Ha MIICTaBl 0COOMUBOCTEH HOCIs Takoi iHdopmartii. To6To
€JICKTPOHHHM 32 CBOEIO CYTHICTIO € caM HOCIH iH(opMallii, IKHii y CBOIO 4epry
Ma€ JOKa30Be 3HAUCHHS, a cama iH(popMaIlis 3aIuImaeTbes y GopMi MUCHMOBUX
3HAaKIB, YCHOTO MOBJICHHS, IHIIMMH CJIOBaMH, BCE Te, IO IpHAAaTHE AJII
0e3rnocepeIHLOr0  CHPUMHATTS Ta PO3YMIHHS  YYacHUKIB  CYIOBOTO
npoBamkeHss [1, c. 130].

Sk Gauyumo, 3 YacoM Bce OlUIbIE CyIOBHUX PIllIEHb IPYHTYEThCS Ha
iHdopmarii, mo Oyia HagaHa CTOPOHAMHM SIK €JIEKTPOHHI J0Ka3u. Tomy BapTo
norogutics 3 A. 0. Kanamaiiko, sSikuii 3a3Hayae, 10 MOCTYNOBO €JIEKTPOHHI
pecypcu HabyBarOTh BaXKIIBOTO 3HAYCHHS Cepell OCHOBHUX JDKepen iHdopmarii,
TIPU IOMY BHXOJISTYM TAKOX 3 JIOCBiY PO3BHHYTHX KpaiH. [lo mpukiamy aBTop
po3Tisiae OMHY 3 HAWBIMOMIMIMX CYIOBHX CIIpaB, B SKiil Oe3mocepeaHbo
iH(pOpMAIIig B eNeKTPOHHIN (hopMi TOCiIa BUpIaNBHY POk, @ CaMe CIpaBy 3a
aHTUMOHONIONILHUM T030BoM ypsiny CLIA mporu xommnanii «Maikpocodr.
V naHiii cripaBi elIEKTPOHHI IOIITOBI MTOBIOMIIEHHS OYJIM IOPEYHO BUKOPHUCTaHI
a0 3MEHIINTH AOBipY CyOy IO MOoKa3aHb cBinkiB [1, c. 130].

lono BU3HAYEHHS CaMOro0 TMOHATTA «EJIEKTPOHHI JIOKa3w», TO
3aKOHOJIaBellb 3aKpinuB ogHaKoBy AediHimio y 4. 1 cr. 100 LIIK Ykpainu [2],
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4. 1 ct. 96 I'TIK Vkpainu [3], 4. 1 c1. 99 KAC Vkpainu [4], ne ckazaHo, 110
iHpopMarlis B eNeKTPOHHIN (opMi, a caMe eNeKTPOHHI TOKa3u MICTATH AaHi
po OOCTaBHHM, IO MAIOTh 3HAYEeHHA Ui CIIPaBH, 30KpeMa eJIeKTPOHHI
JIOKYMEHTH, BeO-CaliTH, TEKCTOB1, MYJbTHME/IIHHI Ta TOJIOCOBI MOBIIOMIICHHS,
MeTanaHi, 0a3u MaHWX Ta iHIII JaHi B eJIeKTpoHHil ¢opmi. Taki maHi MOXYyTh
30epiraTucsi, 30KpeMa, Ha TOPTAaTUBHHUX IPUCTPOSX, CEPBEpax, CHCTEMax
PE3epBHOTO KOMIIOBAHHS, IHIIUX MICISIX 30€pEeKEHHsI JTaHUX B EJIEKTPOHHIN
¢dopwmi [1, c. 131].

3BepHeMo yBary Ha nyMKy O. ['yceBa, sikuii BimzHauae, 10 MpOTPECUBHUI
PO3BHUTOK 1H(POPMAIIHHO-TEIEKOMYHIKALIHAX TEXHOJIOTI YHEMOXITHBIIOE
(hopMyIIOBaHHS BHYCPITHOTO TEPENiKy BCiX BHIIB €IEKTPOHHHUX JIOKa3iB, Y
3B’S3Ky 3 UMM JIOIUIFHUM BHIA€THCS 3aKPIIUICHHS B 3aKOHOJABCTBI YKpaiHH
«HMpoKoi» nediHilii MOHSTTS eNEeKTPOHHHUX NOKa3iB, ska 0 Qikcysana yuie
HaWOULIBII  3arajbHi, CYTHICHI O3HAaKW IOTO SBHINA. Y3arajbHEHE
(hopMyIOBaHHA TapaHTYBalIO O MOMIIMBICTH BiZHECEHHS IO EIEKTPOHHIX
JI0Ka3iB OyIb-IKNX IU(POBHUX JaHUX HA OyIb-IKOMY €IEKTPOHHOMY HOCI{, 110
ICHy€ ChOTOJIHI UM MOXKeE 3’ SIBUTHCS Y MalOyTHROMY [5, c. 114].

[Ipu upomy, sk Bimzaauae B. C. [letpenko, 3Bakaroun Ha cenuQiKy MeBHIX
BU/JIIB €JICKTPOHHHUX JI0KA31B, X KOIIT MOBHICTIO iJeHTH4H1 opurinany. Tomy, Taki
€JIEKTPOHHI KOMii JIOIUIbHO NPUPIBHATH 10 OpHriHany, abo, A TOro moob
rapaHTyBaTH YYacHHKaM CYZOBHX CIIpaB IIPaBO Ha IIOJAHHS EJIEKTPOHHHX
JIOKa3iB, 3aKOHO/IABIIIO BAPTO B HAMKOPOTIIHH CTPOK PEryIaMEHTYBaTH TOPSIIOK
3acBiJUeHHs IM(POBUX KOIIiH €IEKTPOHHUX J0Ka3iB y TOMY YHCII €IEKTPOHHUM
OUQPOBUM MIAMUCOM, Ta TMANEPOBUX KOMiH, MPHU HBOMY MOTPIOHO BpaxyBaTH
crienniKy JeKUX BHUIIB €IEKTPOHHHUX J0Ka3iB [5, ¢. 115].

Bapro 3a3HauuTH, 110 Ha CHOTOAHI iH(pOPMALs MOCTIHHO 3MIHIOETHCS,
TOOTO € IWHAMIYHOIO, TOMY, SIK HACITINOK, IIOCTa€ NHTAaHHSI CTOCOBHO
MiATBEPKEHHS He3MIHHOCTI iH(pOpMaIlil B MOMEHT (popMyBaHHS BiINOBITHUX
JaHUX.

OTKe, MOXKEMO JIIHTH BHCHOBKY, IIIO TakK K IMPOrpec He CTOITh Ha Micli,
iCHye BenmuKa WMOBIpPHICTh, IIO BXE HAHOMMKYMM dYacoM BiTUM3HSHE
CYZOYMHCTBO IIOBHICTIO IIepeliZic Ha eJEeKTPOHHE JoKa3dyBaHHA. [laHe
TBEP/KCHHS Tependadae aObCOMOTHY BIIMOBY BiJ OCOOMCTOTO CHUIKYBaHHS
MiX Y9aCHUKaMH MPOIIECy 1 MK CyIACI0 Ta YIaCHUKaMHU CyI0BOI CIIPaBH, 1110,
y CBOIO 4Yepry, Mpu3Bejie 10 HEOOXITHOCTI Meperiisiiy CyTHOCTI Ta 3MiCTy
6araTpoOX 3acajl i NPUHIMUIIB CyJIOBOTO MPOBAPKEHHS, HacaMIlepe/l MPUHIUITY
0e310CcepeTHOCTI CyIOBOTO PO3IIIAY.
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Hepoicasuuii nooamxosuil yHieepcumem

HPUIIMHEHHSA JOI'OBOPIB
B COEPI HAJAHHS ®IHAHCOBUX NOCJIYT

Ha cporogni peamizamisi NPHHIMIIIB CBOOOIM JIOTOBOPY IIMBIJIBHO-
NPaBOBOTO PETYJIIOBaHHS B YMOBax pHHKOBOI Opi€HTalii CycHiibcTBa
nepenbayae  NpPIOPUTETHE BUKOPHUCTAHHS  (IHAHCOBMX  aKTHBIB, SIKi
3acBiTUYIOTH IIpaBa Ha MaTepianbHi pedi. Cepe HIX BayKIMBE MICIle 3aiiMarOTh
JIOTOBOPH IIPO HaAaHHs (PIHAHCOBHMX IOCIYI 3 NPHUTAMaHHUM IM JIOBIpUUM
XapaKTepoM IpaB i 000B’A3KiB Ta 3yMOBJCHHM LIUM IiJIBULICHHUM CTYIICHEM
00Me)XeHb IpaB II0CITyroHaIaBaya 3 METOI0 3aXHCTY IIpaB OTpUMyBaya MOCIYT,
SIK ORI CITA0KOTO yUaCHUKA 3a3HaueHnX 30008 s13aus [1, ¢. 119].

HocnimxenHs chepn MBIIBHO-TIPABOBUX JOTOBOPIB y Cy4aCHHX YMOBax
PHHKOBHUX BiZTHOCHH CBITYHTH MPO Te€, IO TOPS i3 THIIOBUMH ISl IUBUTEHOTO
MpaBa IOTOBOPAaMH MMOYHHAIOTH MMOIIUPIOBATUCH 1 TaKl, AKi BIAPI3HAIOTHCS Bij
MEPIINX CICMUPITHUMEI O3HAKAMH.

Bapto posrisiayTa To# dakt, mo B L{uBinpHOMY KOZeKci YKpaiHu (mari —
K VYkpaiuu) Ta B IHIIMX HOPMATHBHO-IIPABOBHX aKTaX HE MPHBEICHO
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BHU3HAUCHHS TIOHSTTS TPHUIMHEHHS IMBUILHO-TIPAaBOBHUX JIOTOBOPIB, HE
PETYIIOEThCST MUTAaHHSA MIOAO0 KPUTEPIiiB BIAMIHHOCTI TOHSTTS TPUITHHEHHS
LIUBUIBHO-TIPABOBUX JIOTOBOPIB BiJI MNPUIIMHEHHS CYyMDKHUX IMBIJIBHO-
MIPaBOBHUX SIBHIII, 30KpEMa, IUBIJIbHO-NIPABOBUX 3000B’13aHb. Y CBOIO YEpPry 1€
CBIIYUTH MpPO Te, M0 B 3aKOHOJABCTBI HEIOCTAaTHHO pO3pOOJIEHA IpaBOBa
KOHIIETILiSl IPUIWHEHHS [IMBIIbHO-TIPABOBUX JOTOBOPIB, 1110, Y CBOIO Yepry, €
BiJJOOpaKeHHSIM TPOOJIeMH BiJCYTHOCTI NpaBOBOro 3abe3nedeHHs chepu
pEryJIIOBaHHS JOTOBIPHHX CTOCYHKIB, SIKi BHHHKAIOTh MDK IPOMaJsHAMH
YkpaiHu i IPUIHHSAIOTECS 110 Pi3HUX IOPUANYHUX MiacTaBax [1, c. 120].

Buxonsun 3 BUIE3a3HAYEHOTO, BAPTO BHOKPEMHTH, IIO B IPABOBOMY
peTYIIOBaHHI ~ TPUNWHEHHS  IMBUIBHO-TIPABOBHX  JIOTOBOPIB  Opakye
CHCTEMAaTHYHOCT] BUPILIEHHS TUTaHb CTOCOBHO BU3HAYEHHS OCHOBHUX IOHSATh
1 IUBIJIBHO-TIPABOBUX KaTEropiil, HasiBHI HEJIOJIKH, AKi BKAa3yIOTh Ha MOTPEOy
KOMIIJIEKCHOTO BHMBYEHHSI NPOOJEMaTHKH Ta MNpPaBOBOi 0a3W INpPUIMHEHHS
OUBLUTHHO-TIPABOBUX JIOTOBOPIB.

3a3HauMMOo, 1110 po3i 2 «3araibHi nosokeHHs 1mpo norosip» LIK Ykpainu He
MICTHTPB PO3/UIHN i Ha3Bolo «IIpunmHeHHs 1oroBopy», KpiM Toro, LIK Ykpainu
HE MICTHTP 1 CaMOro BU3HAYEHHS MTOHSTTS IPUITHHEHHS IOTOBOPY, IO iCTOTHUM
YMHOM 3aTBeIHsIE 3acTocyBaHHs Ha rpaktuii LIK Ykpainu 3 MeToro perysroBaHHs
LMBUILHO-TIPABOBUX BIIHOCUH Y Chepi NPUITMHEHHS I0rOBOpY [2].

B po3nini 53 K Ykpaian «YkiaageHHs, 3MiHa 1 po3ipBaHHS AOTOBOPY» CT.
651 BHM3Ha4Ya€ OCHOBHI CHOCOOHM PO3IPBaHHS JOTOBOPY, SIKUMH € PO3ipBaHHS
JIOTOBOPY 3a 3T0JIO0 CTOPIH, & TAKOXK IHIII CIToco0u, mependavyeHi 3aKkoOHOM a0o
JIOTOBOPOM, 30KpeMa CHeHialbHUK CIoCciO po3ipBaHHS OTOBOPY — MUISTXOM
3MifiCHEeHHS OJHi€l i3 CTOpiH [OroBOpY OXHOOIYHOI omeparii, — KA
3aCTOCOBYETHCS Y BUIIa/IKaX, BCTAHOBJIEHMX 3aKOHOM abo goroBopoM [1, c. 121].

Moskemo 3a3HaunTH, O aHaizyoun cT. 651 LK Ykpainun, 3akoHOHaBeb
BUKOPUCTOBYE TaK 3BaHE LIMPOKE PO3YyMiHHS KaTeropii po3ipBaHHS AOTOBODY,
B Ky Ha ioro Oa4eHHs BXOJUThH PO3ipBaHHS JOTOBOPY 3a YTOJIOK0 CTODIH i 3a
pIlICHHSM CyAy Ha BUMOTY OAHI€l i3 cTopiH morosopy. Ilpn mpomy morosip
Moke OyTH po3ipBaHuii i B pe3ynbTaTi 0JHOOIYHOI BiIMOBH BiJl JOTOBOPY B
MMOBHOMY 00’eéMi a00 YacTKOBO, TOOTO B pe3yJIbTaTi 3/iHiCHEHHS ONHIEl i3
CTOpPiH OJHOOIYHOI Omeparrii, ska Hece 32 COO00I0 NUBITHHO-TIPABOBI HACIIIKA
Ut 000X cTopiH morosopy [1, c. 122].

[Mpore y psiai crareit LIK Ykpainu B nigposaini «JorosipHi 30008’ 13aHHsD»
Po3niny «OkpeMi Buau 3000B’43aHb» ICHYIOTh BUIAIKH, KOJM 3aKOHO/IABEIb
3aCTOCOBYE SIK HalOUIBII ITUPOKE, POIOBE TOHATTS — NPUITUHEHHS JOTOBODY,
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1O BiJHOIIEHHIO JIO SIKOTO PO3ipBaHHs JIOTOBOPY IOBHHHE PO3YMITHCS SIK
BU/IOBE TOHSTTSI.

Jlo Takux craTeit BigHOCSTRCA CT. 729, 755, 781, 785, 823, 835, 1008, 1027,
1044, 1126, 1141 LIK Ykpaiuu [2]. Take po3yMiHHS CIiBBIIHOIIEHHS HOHSThH
MIPUITMHEHHS JI0TOBOPY 1 HOTO PO3ipBaHHS da€ HaMip HE OTOTOXKHIOBATH MiX
JIBOMa JIaHMMHU TOHSTTSIMH, IO Yy CBOK 4Yepry JONoMara€ YHHKHYTH He
TOYHOTO 3aCTOCYBaHHS HOPM IMBUJIBHOIO IIpaBa, 30KpeMa HENPaBHILHOTO
3aCTOCYBaHHS 10 BCiX BUIIAJIKIB JOCTPOKOBOTO IPUITMHEHHS JOTOBOPY IIPaBUB,
SKi mepenOadeHi TITHKH 100 PO3ipBaHHS TOTOBOPIB. I3 3MicTy maHuX craTei
3pO3yMIJIO, 110 MPUITMHEHHSM JOTOBOPY € SK PO3ipBaHHs JIOTOBOPY, TaK i
MPUIMHEHHS I0OTOBOPY TI0 1HIINX MiICTaBax.

3 posrmsHyTOoro BHme, Bapro H.M. MenbHHYEHKO CIYITHO 3a3Hadae, o
JIOTOBIp MPO HajgaHHSA (HIHAHCOBUX MOCIYT, 5K 1 OyIb-SKUH 1HIIMA UBUILHO-
NPaBOBHIA JIOTOBIP, MOXKHA PO3IJISIATH SIK: &) IPaBoBY (opMy, Ha MiJCTaBi SKOi
BUHMHSETHCS Mist (HaJaHHS TOCIYTH); 0) croci® KOHKpeTH3arii Aid, sSKi MOBUHHI
BUMHATH CTOPOHM; B) Y3rO/PKEHE BOJIEBHSBICHHS CTODiH, HalllJIeHE Ha
OTPUMaHHS BIATIOBITHOTO PE3YJIBTATY; T') 3aci0 B3a€EMHOTO KOHTPOJITIO MOBEIIHKA
CTOpiH (Halle)KHE BHKOHAHHA 3000B’s3aHb, BCTAHOBJICHHS BiIIIOBIiTAIBFHOCTI),
KUY CIpUsi€ TOCATHEHHIO OYIKYBaHUX pe3yJbTaTis [3, ¢. 347].

Bapto moromutucs 3 A.C. AmeniHor, sika 3a3Hadae, 1o JIOTOBOPHU IIPO
HajaHHSA (IHAHCOBHX TOCIYT MOCITAIOTh OCOOJMBE Miclle Cepel HMUBLIBHO-
MPaBOBUX JIOTOBOPIB Ta HAJIEKaTh 0 HAWOULIBII IHHAMIYHOTO IMIATHITY
JIOTOBOPIB PO HA/IaHHS MOCIYT. ABTOP BHOKPEMIIIOE HACTYIHI OCOOIUBOCTI
JIOTOBOPIiB TIPO HagaHHA (PIHAHCOBHX TIOCHYT TaKi: OJHUM 3 YYacHHUKIB
MpPaBOYMHY BUCTYyMa€e OaHK Ta iHII (hiHAHCOBI YCTaHOBH; MPEIMETOM JaHHX
JIOTOBOPIB € IPOILIOBI KOIITH UM iHII (JiHAHCOBI aKTUBH; 00’ €KTOM € (piHaHCOBI
aKTHBH, 3 SKAUMH 0COOM 3MIMCHIOIOTH (piHAHCOBI omeparlii (TPOIIOBi KOIITH,
I[IHHI Tanepy TOIO); HAaJaHHS IMOCIYT HEBIIAUIbHE BiJ JISUTBHOCTI 0COOH-
nociyrona0yBada; iCTOTHOIO YMOBOIO JIOTOBOPY IpO HaJaHHS (hiHAHCOBUX
MIOCITYT € BKa3iBKa Ha BHJ (DiHAHCOBOI MOCIYTH — HAHMEHYBaHHS (hiHAHCOBOI
omepariii, IKHUMH MalOTh OyTH onepariii 3 GiHaHCOBUMH aKTHBaMH, IO MOXKYTh
OyTy BHM3HaAHI (IHAHCOBMMHM NOCIyraMy JIMIIE y BUIAAKY, KOJM BOHH €
Oe3nocepeIHbO MPeIMETOM I0ToBOPY [4, ¢. 53].

[TincymoBytoun, BapTo BpaxyBatu 1yMKy A.C. AMeNiHO1, 10 CTAaHOBJICHHS
Ykpainu Oe3nocepeHbo SIK MPaBOBOT JepiKaBH, IHTErpalisi 1O €BPONEHCHKOT
CHUIBHOTH, NEpexill 10 pPUHKOBOI EKOHOMIKH, HEOOXiIHICTh 3alydeHHs
IHO3EMHHX IHBECTHLIH MOTPEOYIOTh HAJIEKHOTO IPAaBOBOTO PEryJIOBaHHS
JIOTOBIPHUX BiIHOCHH, PO3POOJICHHS] MEXaHI3MIB HE JIMILIE YKIIaJAeHHs, Jii, aje
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1 MpunMHEHHS oroBopiB. [IpunuHeHHs (K 1 yKJIaJieHHs) JOTOBOPIB Bilirpae
3HAaYHE 3HAYCHHs Ha MPAKTHUIN JJIS [MUBLIEHOTO O0ITy, OCKITBKH CTOCYETHCS
MalHOBHX IIpaB HOTO CTOpiH i B 6araThoX BHIIAJKaxX MOXE CIIPUYUHATH A
OCTaHHIX HEraTUBHI NPaBOBi HAaCHiAKH [5, c. 134].

OTxe, HOOroBip mpo HamgaHHA (IHAHCOBHX TIOCIYT € JOBIpYNM
(pimyuiapHuM) mpaBOYMHOM, 3TiHO 3 SKUM IOCIyroHagasau (¢iHaHcoOBa
ycraHoBa ab0 Yy BHIAJIKaX, BCTAaHOBJICHMX 3aKOHOM, IHIIMH cyO0'eKT
TOCIOJapIOBaHHA) HAlae 3a IMOMEpPEeIHIM 3aMOBICHHSIM KITi€HTa (hiHAHCOBY
MMOCTYTY Ha OIUTATHHUX 1 MmpodeciiHnX 3acagax. TakuM YHHOM, 3 CYYaCHUMH
yMOBaMHU 3 ycdepi EKOHOMIYHHMX Ta IMOJIITUYHHUX IEPETBOPCHb B YKpaiHi,
JIOTOBip TIpO HamaHHs (IHAHCOBHUX MOCITYT HaOyBa€e CBO€i aKTyalbHOCTI, IO
MiBHILY€E COMiadbHy IIIHHICTH CaMe IIMBUIFHOTO MpaBa K 0a30BOi HAYKH PO
[UBLIEHO-JIOTOBIPHI BiTHOCHHH.
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MPABO IHTEJEKTYAJIbHOI BJJACHOCTI

Cinnnka K.O.
fopucmxa Bidodiny cynposody 6cmynHoi Kamnauii,
Kuiscoruii nayionanvruti ynieepcumem imeni Tapaca lllesuenka

IMPOBJIEMHI ACTIEKTH 3AXUCTY IIPAB
THTEJEKTYAJBHOI BJJACHOCTI B MEPEKI IHTEPHET

BincyTHicTh TepuTopiansHIX 00MeXeHb B [HTepHeTI, a Takox cdepa, SIKy
BOHAa MPOIOHYE s aHOHIMHOCTI, BIMYMHWIA JABEpi O MOPYIICHb MpaB
IHTCJICKTYaJ bHOI BJIACHOCTI, SIKI € HOBMMH SIK 3a XapaKTepOM, TakK 1 3a
Macuitabamu. Benndesna KiTbKicTh BMICTY, 3aXUIEHOTO aBTOPCHKHUM ITPABOM,
y mupoBili Gopmi, BKIFOYHO 3 TPOTPaMHUM 3a0e3MEUSHHSM, MY3UKOIO,
¢biIbMaMu, ENeKTPOHHUMH IrpaMH Ta TEKCTaMM, TaKOX IOLIMPIOIOTHCS B
peXUMi OHJIAMH Oe3 3roan BIACHHMKIB aBTOPCHKMX MpaB 4epe3 ClielialibHi
BeOcalTi abo Mepexi 0OMiHy ¢aitmamu.

Jns 3axucty mopymieHHX mpaB B IHTepHETi iCHye MeBHa cucTeMa Mid
cy0’ekTiB. 3adikcyBaBIIM MTOPYIICHHS AaBTOPCHKHUX IIPaB, aBTOP CaAMOCTiiHO abo
yepe3 YHOBHOBAXKEHY 0CO0Y 3aBXKIN MOXKE 3BEPHYTHCS JI0 CYYy 3 METOIO 3aXUCTY
CBOiX TpaB Ta BHUMAaratd KOMIIEHcallii 3a Te, mo 0Oe3 ioro Bimoma OyIo
BUKOPUCTAHO 00 €KT IHTEJIEKTYaJIbHOI BIIACHOCTI, 8 TAKOX 32 T€, L0 Y 3B SI3KY 3
M aBTOpPOM OyJia BTpaueHa IleBHa BUI'0/1a MaTepiaibHOro Xapakrepy [1, c. 27].

BiamoBizauem y Takux clipaBax MO)K€ BUCTYIIAaTH K BJIACHHUK JOMEHY, TaK
1 caM IpoBaiiep, sSIKHii T03BOJIMB HAa CBOEMY CEPBEpPI PO3MILICHHS JOMEHY, 10
CTaB BIPTYaJIFHOIO TEPUTOPIEIO MOPYIICHHS aBTOPCHKOro mpama. OnHak, me
Oyae MOXJIMBHM JIHIIE y BUNAAKY HasBHOCTI iH(opMarii mpo ¢izmuny abo
IOPUANYHY 0CO0y, IO € aaAMIHICTPAaTOpOM cepBepy 4H aoMeHy. Ha ixaib,
3a3BMYail 3a3Ha4yeHi JaHi € HEBINOMHMMH, IO IMPAaKTHYHO YHEMOXKIHBIIOE
MOJAaHHS M030BY 70 cyny. Jlo TOro X, BaXKJIMBO 3a3HAYWTH, IO CIIp Yepe3
MOpYIIEHE IPaBO ABTOPCTBA Ma€ pO3MNIANATUCS 3a MICLEM 3HAXOJPKCHHS
BIJINOBi/1a4a, a OTKe, SKIIO CAKT, IOMEH, IPOBaii/iep TOIIO, 3apEECTPOBAHUN Y
IHIIIA KpaiHi CBITY, TO CyIOBa CIIpaBa Ma€ MPOBOTUTHCS caMe Yy Hill JepiKaBi.
I1e, y cBOIO uepry, CTBOPIOE I11€ OJMH ITPOOIEMHHUI aCTIEKT 3aXHCTY aBTOPCHKUX
npaB y Mepexi [areprer [1, c. 28].
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[Ipu po3rsizi 3aXUCTy aBTOPCHKHUX NpaB B IHTEpHETI aKTyaJlbHUM I1OCTa€e
MUTaHHA TPO 3a0E3MEUeHHs JOKa3iB TOpYIICHHS TMpaB Ha 00’eKTH
IHTeNeKTyanbHOI BJIACHOCTI. Y BHIAJKy HOpPYLIEHHS aBTOPCHKUX MpaB y
Mepexi [HTepHeT TakMMu AaHMMH MOXYThb BHUCTYNATH IyOiKaiii cripHHX
00’€KTiB BUKITIOUHHUX IIPaB Ha MaTepialbHUX HOCISIX, HOTapiadbHEe 3aCBiTUCHHS
JaTd CTBOPEHHS TBOpPY, JaHi NOUIYKOBUX IHTepHET-cucTeM, I[HTEepHeT-
MpoBalepiB, XOCTHUHI-TIpOBaiaepiB Tomo. OHaKk, NIPaKTHYHO Baromy
JIOKa30By 0a3y jyske Baxko 3i6patu [1, c. 27-28].

Hopeunnm € 3ayBakenHs [. 1. I'pirop’sHI mpo Te, mo cy4acHHil piBeHb
3aXUCTy aBTOPCHKHX IpaB y Mepexi [HTepHeT nanekuii Bin ineamry. Ha mymky
HAyKOBISL MO TpoOneM y maHii cdepi CIix BigHECTH: HEY3TOIKEHICTH
3aKOHO/IABCTBA, BIJICYTHICTH CIEIiaJIbHUX HOPM IS PEryNioBaHHA I[HTepHeT-
BIJIHOCHH, HEBIANOBIIHICTG HOPM CYYacCHHUM peajisiM; HH3bKUH pIBEHb
IIrOTOBKY A€PKAaBHUX CIIy>KOOBLIB Ta MPOrpaMicTiB; HU3bKUH PiBEHb ITPABOBOI
KyJIBTYpU TPOMAJH, BIIEBHEHICTh y MPABOMIPHOCTI CBO€I TIOBEOIHKH Ta
60poTh0a 3a BUIBHMI JOCTYM 10 iHpopMalii B Mepexi [HTepHeT; HemocTaTHE
¢inancyBanHs 3 OOKy Jep)kKaBM 3axOliB 00 OOpOTHOM 3 MipaTcTBOM;
AHOHIMHICTP KOpHCTYBauiB Mepexi [HTepHeT, mo poOuTh CKIamgHUM abo
HEMOXKJIMBUM IIOIIYK BUHHUX Yy IPABOMOPYIIEHHI OCi0; HEIOCTaTHIH piBeHb
3HaHb aBTOPIB Ta IMPABOBOJOAUIBIIB Yy cdepi 3aXUCTy aBTOPCHKOrO IpaBa;
IIBUIKICTh PO3IOBCIODKEHHA HeNIeH3iitHo1 mpoaykiii Mepexkero [HTepHer;
CKJIQHICTh (hiKcallil M0Ka3iB y Mepexki [HTepHeT Ta HEJOCTaTHICTh TEXHOJIO-
TIYHOTO 3a0€3MeUeHHS 0Ci0, SIKi IEPEIIKO/PKAIOTh IPAaBONOPYIIEHHM [2, ¢. 70].

Buxopnsum 3 BHIIE HepepaxoBaHOrO, MOXKHA 3a3HAYMTH, IO KOHTPOJIb 32
MTOPYIICHHAM aBTOPCHKOTO IIpaBa B IHTepHETI Ha CHOTOAHIMIHII JEHB € JOCUTH
ycknagHenuM. CaMe TOMy B yMOBaX Cy4aCHOCTI aBTOpaM HaHOUIbII AOIIEHO
MIKITYBAaTHCS PO 3aXHCT CBOIX 3aKOHHUX IPaB 3a3/aJerilb, BAKOPHCTOBYIOUH
PI3HOMAHITHI TEXHIYHI 3aCO0M 3aXWCTy, II0 J03BOJIIOTH CTBOPIOBATH
TEXHOJIOTIYHI TEPEIIKOAN IMOPYIICHHIO aBTOPCHKOTO IpaBa abo CyMDKHHUX
mpas [1, c. 28].

Haiibimpmr  edekTHBHUM 1 TPOCTUM 3acO0OM  3aXHUCTy, CKaXiMo,
ABTOPCBHKOTO IIpaBa B MEPEXi € BUKOPHCTaHHS 3HAKy OXOPOHH aBTOPCHKOTO
mpaBa (3HaK KomipaiiTy), sSKHH CKIamaeTbCs 3 3 eNeMeHTIB 3Haky O,
HaliMeHyBaHHA [IPAaBOBOJIOIIIBIL, PiK MEPIIOTO BUITYCKY [3, c. §].

BinpuricTh OCTITHUKIB pEKOMEHYIOTh BAKOPUCTOBYBATH TEXHIUHI 3aC00M
3aXHMCTy aBTOPCHKOTO Npasa B [HTepHeTI.

Cepen Takux 3ac00iB MO>KHA BHIUTHTH HACTYIIHI:
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1) camopyiiHyBaHHS €JIEKTPOHHOTO JOKYMEHTA NPH HECAHKLIOHOBAHOMY
KOTIiIOBaHHI (0 IIOTO BUIY TEXHIYHUX 3aC00IB 3aXUCTY TBOPIiB HAJIEKATh TaK
3BaHI «BOJSHI MITKM» — BKPAIUICHHS MPOTPAMHOT0 KOJY, IO JIO3BOJISIOTH
YaCTKOBO MOPYIINTH LUTICHICTh 00'exTa. IIpH BinoOpaskeHHI Ha eKpaHi IesiKoi
rpadigHoi iHpopMarii, oTpIMaHOT HE3aKOHHUM IIITXOM, 300paXeHHS BTpayae
OKpeMi (parMeHTH Ta CTa€ HEHPUAATHUM IS CHOPUHAHATTS. MITKH TaKOX
MOXYTb MICTHUTH IIPUXOBaHY CIIy>KO0BY iH(OpMAIIifo PO 00'€KTH aBTOPCHKOTO
npasa. Lle 103BoIIsIe BicTeKyBaTH aBTOPCHKI TBOPH Y Mepexi [HTrepHer);

2) xpuntorpadiuHi KOHBepTH (me TmporpamHe 3abe3ledeHHs, sKe
3amu(ppoOBY€e TBOPHU TaK, IO AOCTYI M0 HUX MOXKE OyTH OTPHMAaHHI JIHIIC i3
3aCTOCYBaHHSIM HAJISKHOTO KITF04a JI0 UdpY);

3) TBOpH 3 O0OMEXeHOI (DYHKIIOHAIBHICTIO, KON aBTOP MOJA€ JIHIIE
YacTHHY iH(pOpMaii, IPUMIpOM, 3MICT KHUI'H YH JIesKi 11 po3zinu (el meton
IIMPOKO BUKOPHUCTOBYETHCS JUIsl TIepeIiaTi [HTepHeT-BUIaHb);

4) BUKOPWCTAaHHS KONOBHX CJHiB (y CBOIX TEKCTaX aBTOPH HABMHCHO
BUKOPHCTOBYIOTH PIIKICHI i €K30THYHI CJIOBa, 32 SIKUMH TIOTIM 32 JIOMOMOTOI0
MIOITYKOBUX CHCTEM BiICTEXKYIOTh BUKOPHCTAHHS BIaCHOTO TBOpPY) [4, c. 94].

s Toro, 006 3MiHCHUTH CYZOBHUI 3aXHCT aBTOPCHKUX YU CyMIKHUX TIPaB,
HEOOXiMHO 1JeHTH(]IKYBaTH MOPYIIHUKA, TOOTO BCTAHOBHTH KOHKPETHY
(hiznuHy M I0pUANYHY 0c00y, 10 SKOT Mpe’ ABISTH 1M030B. Y pasi, SKIIO TBIp
Oyio po3mimeHo Ha BeOcalTi B yKpalHCBKOMY CerMeHTi [HTepHeT, To HaHi
IIOJI0 BJIACHWKA KOHTEHTY MOXKHa OTpPHMAaTH Y aJMIHICTparopa CHCTEMHU
peecTpanii Ta 0ONIKy NOMEHHHMX Ha3B Ta aJpecH YKpPaiHCBKOIO CErMEHTa
Mepexi IHTepHeT, SAKMM Ha IaHWH MOMEHT € 00 ’€IHAaHHSA MiJIPUEMCTB
VYkpaincekuid MepesxeBui iHpopmaniitauid 1nentp. OpHak, 3BEpHEHHS 13
3aUTOM JO0 HBOTO 1 OTPHMAHHS BIIMOBIMI MOXE 3alHSATH TPUBAIMUN Yac.
Hagite sxmo cy0’eKT aBTOPCHKOTO IIpaBa OTPUMAE IO iH(GOpPMAIIO i
3BEpHEThCA Oe3MocepeHh0 10 IMOPYIIHMKA i3 BHMOIOI0 BHIAJIMTH TBIp 3
BIZIKPUTOTO IOCTYIy, TIOPYIIHUK MOXXE HE BHKOHATH BUMOTY JOOPOBLIBHO,
TOMy CyO’€KT aBTOPCBHKOTO IpaBa OyJne 3MYIICHHH 3BEpHYTHCSA A0 CYyHy.
®DaKkTHYHO, IHTEPECH OCTAHHBOTO OYAyTh MOPYIIYBaTHCA BECh IIEPiOx
MOYMHAIOYM BiJ] BCTAHOBJEHHS IOPYIIHUKA 10 INPHUMYCOBOTO BHUKOHAHHS
pimrenns cyay [5].

VY Bumazky, Akmo TBip Oy0 pO3NOBCIOHKEHO Y CepBicax, M0 iCHYIOTh 3a
paxyHOK iH(opMamiiHOro Matepialy KOpUCTyBadiB (COIajJbHIN Mepexi
Facebook, cepBicax BimeoxocTuHry Ta 1iH.) abo y BHINAAKY, KOJH
PO3IIOBCIOIKEHHST TBOPIB BiIOYBA€ThCS 3a PAXyHOK MEPEKEBHX ITPOTOKOIIB
JUTSL KOPIIOPATUBHOT'O 00MiHY (aiimamu (Hanpukiaz, BitTorrent), BcraHOBUTH
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0co0y THOpPYLIHWKA JIOCUTh BaKKO. Y BHUIIJKYy KOJM BeOCalT 4 cepBic He
HAJICXKHUTH IO YKPaiHCBKOTO CErMeHTy [HTepHeT, iH(popMamiro mpo BIACHHUKA
KOHTEHTY 1HOJII OTPMMAaTH HEMOJKIINBO, a, SIKIIIO 1 MOKJIMBO, TO OpraHi3amiiHoO
CKJIQJIHO Ta OPOTO HPUTATTH MOPYIIHUKA O BIANOBIAAIBHOCTI.

[Ile omniero mMpoOIEMOIO € CKIAAHICTh AOKa3yBaHHS (DaKTy PO3MIIICHHS
TBOpY B IHTepHer. SIk BimoMo, B MpaBi IHTENIEKTyaJIbHOI BJIACHOCTI i€
MIPE3yMIILisI, BiIIOBIAHO J10 SIKOT 0c00a BBAKAETHCSI aBTOPOM TBOPY, JAOKH HE
Oyno moBenmeHe iHmIe. BpaxoByrouW Iie, IUIariaT TaKWX TBOPIB SK IW3aiH
BeOCaiiTiB, 300payKeHHS, 0 € pe3yIbTaTaM{ TBOPUO] Mparli Ta iCHYIOTh JIHIIE
B €JIEKTPOHHOMY BHIJISI 1 € JIOCUTH MOIIUPEHNM SIBHIIEM, OCKUIBKH JIOBECTH
HOTO MPaKTUYHO HEMOKITUBO.

Binmosinuo 1o 1. 46 Ilocranosu Ilnenymy Buroro rocnonapcbkoro cymy
VYxpainu «[Ipo nmesiki MUTaHHS NMPAaKTUKW BUPILICHHS CIIOPIB, MOB’s3aHUX 13
3aXHCTOM TIpaB iHTENEKTyaJIbHOI BIacHOCT» Ne 12 (mani — [Tocranosa Ne 12)
BEOCTOPIHKH € IeKTPOHHUMH JOKYMEHTaMH, SIKi He MOXKYTh OyTH JOCTaBJIeHI
B Cyll, OJJHAK BOHH MOXXYTh MICTUTH BiJIOMOCTI PO OOCTaBHHH, SIKi MalOTh
3HAQUYEHHA JUI CIpaBH (HANPHUKIAA, SKII0O BOHHM BHUCTYNAIOTh 00’ €KTamMu
AaBTOPCHKOTO TIpaBa YW CYMDKHHX TmpaB) [6]. 3 ormsgy Ha me, cya 3
ypaxyBaHHSIM KOHKPETHHUX 0OCTaBHH CIIpaBH He 11030aBJICHNH NpaBa NPOBECTH
ODJISIIT Ta JOCHTIJKCHHS IMX JOKAa3iB B MICII 1X 3HAXOJKCHHS 3 (iKcaili€ero
BIJIMOBITHUX TIpOIeCyalbHUX Ail y mpoTokomi. OmHak, [ToctanoBa Ne 12 He €
HOPMaTHBHO-TIPABOBUM aKTOM 1 T ITOJIOXKEHHS HE € 3arajbHO000B’ I3KOBHMH.

Takox y 1. 46 IlocranoBu Ne 12 3a3Ha4eHO, O PO3APYKIBKA BEOCTOPIHOK
HE MOXYTh OyTH JIOKa30M y CITpaBi, ajie SKIIO BiINOBIIHI JOKyMEHTH BAAaHi a00
3acBiAYCHI 3aKIafoM abo CHEIiaIbHO YHOBHOBA)KEHOIO OCOOOI0 B MEXax iX
KOMIIETEHIIIi 32 BCTAaHOBJIEHOO (POPMOIO 1 CKpiruieHi odiliifHO0 MeyaTkow Ha
Teputopii oxHiel 3 mepxaB-ydacHuns CHJI, To BOHM MaioTh Ha TEpHUTOPii
VYkpainu 10oka3oBy cuily odiliiHUX ToKyMeHTIiB. KpiM Toro, BINIOBIITHO A0 1.
46 TlocranoBu Ne 12 mHCHMOBHUMH JOKa3aMHU MOXKYTh OYTH TaKOX JIOBIIKH,
OTpUMaHi BiJ] TPOBalAEpiB 1 MepexXeBUX IMOIIYKOBHX ciyk0. OnHak,
iHpoOpMaIlig TPO CHOXKKMBa4a Ta PO TEIEKOMYHIKAIliifHI IOCITyTH, IO BiH
OTPUMaB, MOKE HaJaBaTUCh JIMIIE 32 HASBHOCTI MIMCHMOBOI 3r0/IM CIOKMBAYa,
KpIM BHIAJKIB TPOBENCHHS OIEPaTHBHO-PO3IIYKOBUX 3aXOJIB YIIOBHOBA-
YKCHUMH JIep>KaBHIMH opranamu. Baprto 3a3naunTh, 1o 3akoHoM Ykpainu «I1po
TeJICKOMyHIKalil» He mependadeHO OOOB’SI3KY NpOBAiJepiB  HaxaBaTH
indopmariito npo kopucryBauiB. Ha Hamry nymKy, mpoBaiiaepu He 3000B’s13aHi
BHIABaTH IMOIOHI AOBIIKKA HaBITH HA BUMOTY CYIy, OCKUIBKH I iH(pOpMAIIis
3aXUINAETHCS 3aKOHOAABCTBOM PO 3aXUCT MEPCOHANBHUX JaHUX [7].
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TakuM YHHOM, 3BaXKAI0YM HA BHUILE3a3HAUCHE, MOXKHA 3pOOHTH BHCHOBOK,
IO 3aX¥CT MIPaB iHTEIEKTyabHOI BIACHOCTI B Mepexi [HTepHeT HuHI B YKpaiHi
CYIPOBOIKYETHCS HU3KOIO MPOOIIEM, 1[0 BUMATAIOThH SIKOMOTa HANIIBUAIIOTO
pedopMyBaHHsI BITYM3HIHOTO 3aKOHOIABCTBA Y il cdepi.
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TPYAOBE IIPABO,
IMPABO COUIAJIBHOI'O 3ABE3IIEYEHHA

Bepmaaceka /1.P.
cmyoenmia,
Hayxoeuii kepisnux: PagionoBa-Boasanunbska B.O.
Kanouoam opuouyHUX HayK, dCUCmernmKa,
Hayionanvruii opuduunuii ynieepcumem imeni fApocaaséa Myopozo

MEIIAIA SAK CIIOCIb BUPIIIEHHSA
IHAMBIAYAJIBHUX TPYJ1OBHUX CIIOPIB

VY cydacHoMy cBIiTi Meniallisg HaOyJia cTaTycy OJHOIO 3 Haie(eKTHBHIIINX
CIOCO0IB BHPIIIEHHS CIOPIB, Y TOMY YHCII TPYAOBHX, IPO IO CBIMYMTH ii
MIOMYJAPHICTh, sSKa CTpiMKO Habupae o0epriB. Ilpomemypa BupimeHHS
TPYIOBUX CIOpIB, INependadyeHa 4YMHHUM KoOJIEKCOM 3aKOHIB TPO Tparlio
VYkpainu, € 3acTapiiol0 Ta HEC(PEKTHBHOI 3 OIVISAYy HAa HEMOXKIHUBICTH
YTBOPEHHS KOMICiif IO TPYJOBHX CIIOpax Ha MiKpOIiANPHEMCTBAX, MOXKJIMBHUIMA
THCK POOOTOIABIISI HA KOMICIIO II0 TPYIOBHX CIIOPax, TPUBAI CTPOKH Ta 3HAYHI
BUTpaTH NpPH BUPIMIEHHI CIOpYy B CYAOBOMY IOPSAKY, @ TaKOX TOCTPY
po0IIeMy IepeBaHTaKEHOCTI CYZ0BOT CHCTEMH. Y TOH Yac K Meiais OibIe
MPHCTOCOBaHA JO pealiii cydacHOoro puHKY mpari. Bona, Ha mpoTuBary
perjiaMeHTOBaHUM y YMHHOMY 3aKOHOJABCTBI YKpaiHU crioco0aM BUPINICHHS
IHIMBITyaIbHUX TPYIOBUX CIIOPIB, CIPHSIE MIBUIKOMY y3T0JDKEHHIO iHTEpECiB
poOOTOABIIIB i IPAIliBHHUKIB, JOCITHEHHIO COI[IaTbHOTO MUPY B CYCIIIIECTBI Ta
JIO3BOJISIE CTOPOHAM 3aOlaJUTH 4Yac 1 BUTPATH, MOB’S3aHi 3 BUPIIICHHAM
TpynoBux cmopiB. Tox, NHTaHHS 3ampoBa/UKEHHS Ta  peajizamii
aNbTEPHATHBHOI TI03aCyIOBOi Tporenypu y ¢opmi Memiamii mocTae
aKTyaJIbHUM JUIS BITYU3HSIHUX TPYAOBHX ITPABOBITHOCHH.

IcHyIOTH pi3HI HayKOBO-TCOPSTHYHI MIiAXOMU JO BU3HAYCHHS MOHSTTS
«meniamis». Huskoro 3apyOiKHHAX TPaBHUKIB Memiarito Oysio BU3HAYEHO 5K
MpoIleC, Y SKOMY CTOPOHH 3a JIONIOMOTOI HE3aJIEKHOI TPEThOI CTOPOHU
CHCTEMaTH4YHO JOKJIaAaloTh 3yCWIb JUId 3’ACYBaHHA IXHIX CHUIBHHX 1
BiIMIHHHX MOTJISAIB, JOCIIIKYIOTh MOKITUBOCTI aTbTEPHATHBHOTO BUPIMICHHAS
CIOpY Ta 3AIMCHIOIOTh TOIIYK KOMIIPOMICIB Ui YKJIAAEHHS YrOOH TIPO
BUpilIeHHs BiacHoro cropy [1, c. 83-84]. O. BoiinapoBcbka TIIyMayHuTh
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MEialilo K THYYKUH TPOIEC, M0 MPOBOAUTHCS KOH(DIICHIINHO, B SIKOMY
HelTpaibHa CTOpOHA (MemiaTop) IOMOMarae CTOpOHaM KOHQIIKTY IIIIXOM
MEeperoBOpiB IOCATTH 3roAM y BHpimeHHi cropy [2]. B pesyinbrari anamizy
pi3Hux nediHimii MoXHa 3pOOHTH BHCHOBOK, 1110 BCI BOHH XapaKTEPU3YIOThCS
IIEBHOIO 3MICTOBHOIO €HICTIO Ta 3BOAATHCS JI0 TOT0, 10 MEIALis SBJIIE COOOI0
MpoI1ec, y MeXax SIKOrO CTOPOHH TPOCSTh TPETIO 0Co0y («ImocepeaHuKa)
JIOTIOMOT'TH M MUPHO BPETYJIIOBATH CIIip, IKMH BUHHK i3 JOTOBIPHHUX YM 1HIINX
MIPaBOBIJHOCHH a00 y 3B’A3KY 3 HUMH.

Mepiatisi ctae Bce OimbIn 3aTpebyBaHOIO0 B YKpaiHi, MO KOPEIIOETHCA 3
THUM, 1110 TIPOTATOM OCTaHHIX POKiB YKpaiHO OyI0 3p00JIeHO HU3KY CYyTTEBUX
KpOKIB Ha NDIAXy IO IMIUIEMEHTalil akTiB €Bpomelickkoro Coro3y [0
BITYM3HSHOTO 3aKOHOJABCTBA 3 METOI0 PO3BUTKY MEMiaIlifHUX MPOIECiB.
21 tpaBus 2008 p. €sponeiicbkuii Coro3 yxBanmuB JlupextuBy 2008/52/EC
€spomnelicskoro ITapnamenty ta Pagu €sponeiicekoro Coro3y, sika Mae Mana
Ha METi CIIPOCTUTH IOCTYII IO METOIB aIbTEPHATHBHOTO BHUPIIICHHS CIIOPIB i
CHPUSITH MHUPHOMY BpPETYJIIOBaHHIO KOH(QIIIKTIB 3aBISKH CTHUMYJIIOBAHHIO
BUKOPHUCTaHHS ME[IallifHNX TpoIeciB Ta 3a0e3ledyeHHs 30aTaHCOBaHUX
B3a€MOBITHOCHH MiX MEIaIli€I0 Ta CyTOBIUM IIPOBAHKCHHAM. X049 BiIIOBITHO
Jo 1. 8 [IpeamOynu OO aKTa, HOro MOJIOKEHHS TOIIUPIOBATUMYThCS JIHIIE
Ha Mefiamii y MDKHApPOIHUX CIOpax, aje Hilo He Mae 3aBaxkatu Jlep:kaBam-
YJIeHaM 3aCTOCOBYBATH IIi TIOJIOXKEHHS ¥ Yy BHYTPILIHIX MeiamiiHUX Hpoiecax
[3]. Takox 07 cepmus 2019 p. Ykpaina mignucana Konsenitito Opranizariii
O06’eqnanux Hamiit mpo MikHapoaHi yrogu mpo BpETYJIOBaHHsS CHOPIB 3a
pesynpTatamu Mepiamii (CiHramypchKy KOHBEHITIIO Ipo Memiarito) [4, c. 136].
Ha Buxonanns miei Konsenmii 16 muctonana 2021 p. BepxoBna Pana Ykpaiau
npuitisiia 3akoH Ykpainu «[Ipo memiamito» Ne 3504. V upomy 3akoHi
nepen0adeHo0 MOXKIIMBICTh 3aCTOCYBaHHS MPOIEIYPH MeIiallii om0 CIopiB,
SKi BHHHMKAIOTh 3 TPYJOBUX IMPABOBIIHOCHH, a TaKOXX BHECEHHS 3MiH [0
Konekcy 3akoHIB PO Mpaiio 00 MOXIIMBOCTI BPETYJIIOBAHHS TPYIOBOTO
cnopy 3a gonomororo Memiamii [5]. I{poMy 3Hauymomy KpoKy meperyBaia
HU3Ka CIpo0 3aKOHONABI) BpETYNIOBAaTH IMpoOIenypy Memiamii Ha
3aKOHOJIaBUOMY pIBHI Ta, 3-TIOMDK IHIIOTO, MOUIMPHUTH ii Ha MIMPOKE KOJO
CYCIIUTBHUX BiTHOCHH, Yy T. 4. 1 Ha Tpy0Bi ciopu. Tak, cepel 3aKOHOIIPOECKTIB,
MOKJIMKaHUX BPETYIIOBATH IpOIec Meialii, Taki: 3akoHompoekT Ne 2425 Bix
26 uepHs 2013 p., Ne 3665 Big 17 rpymust 2015 p., Ne 3665-1 Bin 29 rpyans
2015 p. OxnHak, BOHM TaK i He OYyJIM NPUHHATI B OKpeMHH TPODIIEHINA 3aKOH 1
3aJTMIIMIIKCS JIMIIE Ha Tamnepi [4, c. 136].
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3anpoBa/pKEeHHST MeZialii SK aJbTEpPHATHMBHOIO CIOCOOY BHPIIEHHS
IHAWBIyaTbHUX TPYIOBHUX CIOPIB € BEKTOPOM IO3WTHUBHHX 3MiH, IPO IIO
CBIIUUTH PE3yIbTATUBHICTH 3aCTOCYBAHHA IHCTUTYTY IPUMHUPEHHS B 0araTbox
KpaiHax cBiTy. I1inTBepIKEHHSIM LILOTO CIIYTY€ CTaTHUCTHKA, HaBeJIeHa B poOOTi
T.O. Tlomxosenko, H.I. ®@iryn: y CIHA 95% cnpas, mo HampaBieHi Ha
Meiallio, He MIWIUIM 10 cymoBoro posrimsaay; y Himeuunni 90% memiamiii
3aBEpUIYIOTHCS MUPOBOIO yromoro (Juist Huwxuboi CakcoHil Takui MMOKa3HUK
nopisHioe 97%); y BenmkoOpuTaHii MOKa3HWK pe3yJNbTaTUBHOCTI Mesiamii
ctaHoBUTh 90-95%; 3araJbHOEBPONCHCHKUIM TOKA3HUK pPE3yJIbTaTHBHOCTI
memiartii — 40-80% [6, c. 40]. Illogo YMHHUKIB, SKi 3YMOBIIOIOTH BHUCOKY
e(EKTUBHICTh 3aCTOCYBaHHS MEAiallifHUX MPOIIECiB, TO MU MOILISIEMO TyMKY
I'.C. T'onuapoBoi, fKa 3BepTae yBary Ha Te, II0 MEJiamis Mae Ty HHU3KY
niepeBar, MOPIBHSIHO 13 PO3IJSIOM CIIPaBU y CYy[i, cepell SKHX: HIBUAKICTB;
BIJICYTHICTh YITKMX HPOLEAYPHUX paMOK, IO CHpUsie OUIbII BUIBHIN
aTMocdepi Ta TOTOBHOCTI CTOPiH KOH(MIIKTY A0 CITiBIIpaIli; BUCOKHUI TTOKa3HUK
BUKOHYBAHOCTI pILICHb 3aBISKH TOMY, IO BOHM HPHUHMAIOTHCS LUISIXOM
KOHCEHCYCY, 1, HacaMKiHeIlb, MeJialis crpusie KOMyHIKaIii MK CTOpOHaAMH
[7, c. 128-130]. do Toro »x, Memiamis TO3BOJHUTH PO3BAHTAKUTH CYAH: SIK
CBIIYUTH CTaTUCTUKA, CIOPH, SIKI BUHHKAIOThH 13 TPYAOBHUX IMPAaBOBIIHOCHH,
MOCIAI0Th TPETE MICIe 3a KUIBKICTIO, IO HaJIHIUIM Ha po3MJIsiA 10
Kacarmiitroro nusinsaOTO cymy 2019 poxy [8].

TakuM YHHOM, IPOTSTOM OCTaHHIX POKIB YKpaiHO OyJI0 3p00IeHO HU3KY
CYTTE€BUX KpPOKIB Ha NUIAXY [0 IMIUIEMEHTalil MeAmiallifHUX NpoLeciB 10
BITYM3HIHOTO 3aKOHOJaBCTBA. CIIOAIBaEMOCS, IO yXBaJICHHS MPOQIITEHOTO
3aKOHY Ta BHECEHHS BiOMOBiAHWX 3MiH 10 Kojekcy 3akoHIB mpo mparrro
BIIKpHE IUBIX IO MiJBUINCHHS €()EKTUBHOCTI BHPIIICHHS 1HIUBIAyaIbHUX
TPYAOBUX CIIOPIB 1 3aXWCTy TPYHAOBUX IpaB IPAIiBHUKIB 3aBISKH 3aMiHi
3aCTapliiiX MEXaHI3MIB yperyJloBaHHS pPO30DKHOCTEH MK IMPAIiBHUKOM 1
poOOTOAaBIIEeM HOBHMH, IO BIiANOBIJAIOTH BUMOIaM CY4YacHHX TPYJIOBUX
MIPaBOBITHOCHH Ta IPOBITHOMY €BPOIICHCHKOMY JJOCBiY.
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AJIMIHICTPATUBHE ITPABO TA ITPOLEC,
®IHAHCOBE, IHOOPMAIIUHE ITPABO

Anapomyk A.P.
3000y6au auuoi oceimu;

Cmocapenko C.B.
KanHouoam iopuoudHUX HayK, OOyeHm,
Hayionanenuii yrieepcumem 6iopecypcis
ma npupooOOKOPUCYBaAHH YKpainu

AIMIHICTPATUBHA BIAIIOBIJAJBHICTD
3A IOPYIIEHHSA ITPABAJ KAPAHTHUHY B YKPAIHI
IPU COVID-19

Eninemiune Ojaromnoiryddsi HaceleHHs — 16 CTaH 3JI0pOB’sl HACEJEHHs Ta
CEepelOBHIIA JKUTTENISUIGHOCTI JIIOAMHH, 32 SIKOTO TOKa3HUKH 3aXBOPIOBAHOCTI
yCTaJleHi, B M&Xax, BU3HAUCHHUX CaHITApHUMH HOpMaM, JUIsl AaHoi Tepuropii [1].

Uepe3 mag3zBuuaiiHo mBHAKI Temnu momupeHHEs COVID-19 B Vkpaini
TUMYacoBO OYyJIO 3aKpUTO OULIBLIICTH IYHKTIB IPOITYCKY dYepe3 JepiKaBHHM
KOPIIOH, IO OYIIO OJTHUM i3 CYTTEBHX 0OMEXKEHB IpaB 0COOH Ha BITbHHUIN BHOIp
Micr mepeOyBaHHS Ta cBOOOAy mepecyBaHHSI. OOOB’S3KH 10 BHKOHAHHIO
3aXO/iB MO 3armo0iraHHIO MOUIMPEHHs Ha TepuTopii YKpaiHu rocTpoi
pecmipatoproi xBopobu COVID-19, cnpuumneHoi koponaBipycom SARS-
CoV-2 0Oyno moOKIaeHo Ha MIHICTEpCTBa, I1HIN OpraHW IEHTPaTbHOT
BUKOHaBUOi Biamy, KuiBcbKy MiChbKy JepiKaBHY aJMIiHICTpallil0 Ta OpraHu
MICIIEBOT'O CaMOBpsILyBaHHS [2].

BonHouac, 3 ormsay mpakTHYHOI peaii3amii BKa3aHOI IMOCTaHOBH, TO BOHA
BHKOHY€ETBCS HE B TIOBHIH Mipi. 30KpeMa, TIOPYIIYIOUH BUMOI'Y IIPaBOBOTO PEXKUMY
TIOCTaHOBH ypsiy Mepeka TOproBelibHUX LeHTpiB «EminenTp K», sika Tinbku y
M. KueBi HapaxoBye BiciM TilepMmapkeTiB, a B Ykpaini Hamiuye 47 IIEHTpiB
obcnyroByBanHst y 33 Micrax YkpaiHu, y mepiofl BCTaHOBJICHOIO Ha TEPUTOPIi
Ykpalau KapaHTHHY 00CITyTrOBYBaJIOCS COTHI THCSY rpoMajisH [ 3, . 130].

3000B’s13aHHS HOCUTH JOKYMEHTH, IO ITTOCBIAYYIOTH 0CO0Y, OOMEXHIN
MIPaBO TPOMAJASH Ha MOBAry A0 MPHUBATHOTO XUTTA. [IpuMycoBe momilmeHHS
rpoMajiiH B 00CepBallit0 OOMEXITH TpaBa JroeiH Ha CBOOOIY Ta OCOOHCTY
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HEJIOTOPKaHHICTh. 3a00pOHA NPOBOANTH PEJIiriiiHi 3aX01 0OMEXHIIN CBOOOAN
BIpOCIIOBiITaHHA Ta MHpPHHX 3i0paHp; 3a00pOHA BiIBiAyBaTH HaBYAIbHI
3aKIanay ii 3M00yBaYaMi — IMPaBO Ha OCBITY; 3a00pOHA MPOBOIWTH ILIAHOBI
omepanii, KpiM HEBIIKIaJHUX 3HAYHO B3HU3WIM JOCTYH JIO MEIUYHOI
nmoromoru. [Ipukmamom Moxe cimyryBatu cropaBa Ne 160/2988/20 momo
3a00poHM eKcIuTyaTauii 00'€eKTa J0 YCYHEHHS MNOpYIIEHb TEXHOT€HHOTO,
MPOTUIIOXKEKHOTO XapaKTepy CyJIOM OyJi0 BHUPILIEHO 3aKPUTH JOIIKUIEHUNA
HaBYAJIHUHN 3aKjaj] depe3 MOPYIICHHS MOXEXHOI Ta TEXHOTCHHOI Oe3NeKH,
BiJICYTHICTH 3ac00iB 1HIWBIAyaJbHOTO 3aXHCTY, IO MOKE CTBOPHTH 3arpo3y
Ypa)kKe€HHsI OpPraHiB AUXaHHS Ta 30UTBIIUTH KUIBKICTD JIETaJbHUX BUMAAKIB [4].

3akoHoM Ykpainu «IIpo BHECEHHS 3MiH 70 IESKHX 3aKOHOIABYHMX AKTIB
VYkpaiHu, CHpSAMOBaHMX Ha 3amo0iraHHd BHHUKHEHHIO 1 MOUIMPEHHIO
KopoHagipycHoi xBopodu (COVID-19)» Oyio nmocuieHo BiJNoBiIaIbHICTh 32
nopymeHHs: kapaHtuny [5]. [IpoTe, kapaHTHH Iie He JHIIEC aaMiHICTPAaTHBHI
3axonu. Lle i Menuko-caHiTapHi 3aX0/IH, IO 3aCTOCOBYIOTHCS IS 3aII00iraHHs
MOUIMPEHHI0 0co0JIMBO Hebe3neuHux iHQeKHiiHuX xBopoO [6]. Cankuis
cT. 44-3 KYnAIl nepen6avyae anMiHICTpaTHBHY BIATIOBITANBHICTH Y (GOpMi
mrpady [7]. Lomo BiAMOBiZaTBHOCTI HEMOBHONITHIX, TO IITpad,
nependavyenuii cankuieto crarti 44-3 Koaekcy Ykpainu npo aamiHicTpaTHBHI
NPaBOIIOPYIIEHHS, HETTOBHOJITHIM HE 3arPOXKYe€, a/IXKE 10 HUX 3aCTOCOBYIOTHCS
3ax0J¥ BIUIUBY, nependadedi cT. 24-1 KYmAIL

B Toii xe 4ac, B Ykpaini Oyno 3adikcoBaHO BHIAJIKU BiJIMOBH JIKapiB Bil
rocritamizanii xsopux 3 BusiBineHuM COVID-19. TIpuknanom Moxe CiryryBaTH
JTOCBiJl KUSHIHA, KOTpUA y KiHIi Oepe3Hs 3 miareepmkenum COVID-19 6ys
JIOCTaBJICHUI 1O JOMY Ha CaMOi30JIALiO0, TpoTe 3a HakazoM MO3 Ykpainu BiH
miAnanaB mij KpuTepii rocmitanizanii, TOOTO WAEThCS MPO (AaKT MOPYIICHHS
mpaBa 0ocoOW Ha MEAWYHY IOToOMOry [8].

OTKe, MOXKHA 3pOOMTH BHCHOBOK, II0 HAWOLIBIIOrO OOMEKEHHS ITij] Yac
nangeMii koponaBipycy COVID-19 3a3natoTh mpaBa rpoMajsiH: Ha cBoOOIy
TepecyBaHHs, Ha IIOBary 0 MPHUBATHOTO JKUTTS, HA CBOOOSY Ta OCOOMCTY
HETOTOPKAHHICTh, Ha CBOOOMY MHPHHUX 3i0paHb, IOCTYHm OO MEAWIHOI
JonoMoru, mnpaBo Ha ocBity. I{ogo mocuieHHs BigmoOBiaNBHOCTI 3a
MOPYIICHHS YMOB KapaHTHHY, TO BOHAa IOBHHHA 3HAXOIWTHCH y HPSMOMY
B3a€MO3B’SI3KY 13 BUKOHAHHSM JIEP’KaBOI0 MEANKO-CaHITAPHUX 3aXO/iB.

[Manpemiss xoponasipycy COVID-19 mposiBisie He TUIbKH HpoOiieMu
OXOpOHHM 3JI0pOB'Sl, ajleé ¥ 3aroCTPIOE MHUTAHHSA NPO MPUXWIBHICT JIIOAEH 1
JIep’KaB CONIJapHOCTI, 3AaTHICTD J0iaTh po30ikHOCTI. Ha Hamy nymky, mis
e(heKTUBHOTO 3actocyBaHHs CT.cT. 42, 44-3 KVYnAIl ta cr. 325 KKV,
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3BAXKAIOYM HA MHOXHHHICTH 1 PI3HOCTOPOHHICTh KApPaHTHHHHUX MPABHI B
0araTb0OX HOPMATHBHO-TIPABOBHX aKTax, BBaxkaemo, mo MBC VYxkpainn
JIOLIFHO PO3POOUTH Ta 3alpOBaJHMTH MPUMIPHY BIIOMYY IHCTPYKIIO, 1€
BKa3aTH TEPEIliK Ta TIYyMadeHHS KapaHTHHHHUX MPAaBHI i HOPM, MOPYIICHHS
SIKMX € TIICTABOIO JJIsl IPUTSATHEHHS 10 BIAMOBIAAIBHOCTI 32 CT. cT. 42, 44-3
KVYnAII, 325 KKV.

3BaXKyHOUH, IO 1 Y MOJAIBIIOMY JepkaBa Oy/ie CTHUKATUCS 3 MOIIOHUMU
HETaTUBHUMH SIBUIIAMH, HEOOXIHO TaKOX BH3HAYUTH OpraH (OpTaHu)
JepKaBHOI BIIQAW, TMOKIMKAHWK Oe3mocepenHbo i e(heKTHBHO BHUKOHYBATH
MIOCTABJICHI TIEpEe HUM 3aBaHHS.
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MPOBJEMH ®THAHCOBOI'O KOHTPOJIIO B YKPATHI

Iono cyTtHOCTI camMoro MOHSTTS (DIHAHCOBOTO KOHTPOJIIO, TO LIEH TepMiH
HeoqHO3HayHWi. Ha AymMKy Mmedkux BYCHHX, HACpKaBHUHM (iHAHCOBHMA
KOHTPOJb — II¢ AisIbHICTD, 10 3A1HCHIOEThCS OpraHaMHU JepyKaBHOI BIAAU Ta
MICIIEBOTO CaMOBPSIIyBaHHS 3 METOIO0 3a0e3NeUeHHsI 3aKOHHOCTI, (hiHaHCOBOI
MUCHHIUTIHA Ta JOUIIBHOCTI TpW MOOLTi3amii, po3mofili Ta BHKOPHCTaHHS
KOIITIB Ta IOB’S3aHUAX 13 HUMH MAarepialbHUX MIHHOCTEH IS OLIHKU
€KOHOMIYHO1 e()eKTHBHOCTI JIiSUIFHOCTI, BUSIBIICHHSI Ta OJIOKYBaHHS B HHOMY
BIAXWICHb, [I0 MEPElIKODKAIOTh  3aKOHHOMY Ta  paliOHaJbHOMY
BUKOPHCTaHHIO MaifHa Ta KOIUTIB, 33/I0BOJICHHIO JEP)KaBHUX IHTEpECiB 1
noTped Ta yNpaBiIiHHIO eKOHOMIKoIO [1, c. 43].

Hepxapauii (iHAHCOBHIA KOHTPOJb € ONHIEIO 3 HAHBAXKIIMBIIIUX (YHKIIIH
JIep)KaBHOTO YIPABIIHHS, sKa TOJISITae y CIHPHUsHHI peaiizauii ¢iHaHCOBOI
MOJIITHKK  JIep)KaBH, 3a0e3neueHHi  (QopMyBaHHS Ta  €(EKTHBHOIO
BUKOpHCTaHHS (JiIHAHCOBUX peCypCiB AEpKaBM JUISl JOCSTHEHHS MOCTABICHUX
et y cdepi po3noaineuux BigHOCHH [2, . 85].

lagaemo, HaWOLNBII TOYHMM € TIyMadeHHS CYTHOCTI JIEPXKaBHOI'O
(hiHAaHCOBOTO KOHTPOJIIO: Jep)KaBHUH (PIHAHCOBMH KOHTPOJIb € OJHIEI0 3
BaXIMBUX (YHKIIHA OEpKABHOTO VYIPABIIiHHSA, sSKa TOJATaE y 3AiHCHEHHI
(hiHaHCOBOT TOJIITHKK JepiKaBH, 3a0e3rneuyeHHi e()eKTHBHOTO BHKOPHCTAHHS
(iHaHCOBMX pecypciB KpaiHH, Ta BiJIOBiJa€ BUMOTaM  YHHHOTO
3aKOHOJABCTBA. TaKoX CIiJ PO3TIIAHYTH IF0 KOHLEMINIO TPHOX ITIXOMIB, 5K
cucTteMH, IHCTUTYTy Ta (yHKUil. SIK IHCTUTYT — 1€ KOMIUIEKCHA 1
nilectipsiMoBana  (piHaHCOBO-TIPaBOBA MISIBHICTD PI3HUX YIOBHOBAXEHHUX
OpraHiB, 1110 0a3y€THCS Ha TIOJIOXKEHHSX aKTIB YHHHOTO 3aKOHO/IaBCTBA.

Sk ¢yHKUisS — 1€ peanizailis yepe3 KOHKPETHI HampsiMH 1i AisUIBHOCTI B
Oro/uKeTHIN, OaHKIBCBHKiH Ta iHIINX cdepax GiHAaHCOBUX BITHOCHH.

SIk cucreMa — e YacTHHA €IMHOT CHCTEMH YIIPABIIiHHSA, sKa BKIIOYAE
BU3HAYEHHS CTPaTeriyHMX LiIeH, IUIaHyBaHHs, IPOTHO3, CKIaJaHHs OI0IKeTy
Ta KOHTPOJIIO.

Crnin  3a3HauWTH, MO Cepell CYYacHHX 3apyODKHHX JOCIHIIHUKIB
HAWMOUIMPEHIIIUM € cCaMe CUCTeMHMH MiXiJl, OCKUJIbKH 3aBISKH HOMY MOXHA
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MIPOCTE)XUTH B3aEMO3AIEKHICTD YCIX CKIAJIOBHX YINPABIIHCHKOI IisUIBHOCTI
nepxau. OpmHak Jeski (QyHKIIOHANBHI 3B'SI3KM  OKPEeMHX  IiICHCTEM
3aJIMIIAI0ThCS HEBU3HAUYCHUMH.

i migxomu 10 pO3yMiHHS CYTHOCTI (DiHAHCOBOTO KOHTPOIIIO JaH0Th 3MOTY
KOMIUTIEKCHO TIpOaHalli3yBaTH 3HaYCHHA (PiHAHCOBOTO KOHTPOIIO B KpaiHi Ta
CYTTEBO BIUIMBaTH Ha e(EKTHBHICTh pealnizalii Mpomo3uiii Imono Horo
BIOCKOHAJICHHS. EQeKTUBHICTh CHCTEMH JIep)KaBHOTO (hiHAHCOBOT'O KOHTPOIIIO
Ha CBOTOJHI MOTpedye Bce OIMBIIOrO BHBYCHHS, OCKUTBKH 3allpOBaKEHHS
JeTeHTpaii3amii BIaAW [Oal0 IOMITOBX MO TIOSBH HHU3KH HEBHPIIICHUX
npobjeM, sAKi  MOTPeOYIOTh  CHCTEMHOTO  YTOYHCHHS,  HAyKOBOIO
OOTPYHTYBaHHS T2 HOPMATUBHUX JOKYMEHTIB.

CyuacHi npo6iaeMu e(heKTHBHOIO 3/iHCHEHHS AEp)KaBHOTO (HiHAHCOBOTO
KOHTPOJIIO OpraHaMu JepXKaBHOI BIaJAd B yMOBax JCLEHTpaIizamii
BKJTIOYAIOTh:

— HaJMipHE TIEPEBAaHTAXCHHS MEPEBIPKAMH Ta PEBI3iIMH OIHUX 00'€KTiB
(biHaHCOBOT'O MEHEIKMEHTY, 1 HaBIIaK/, HEKOHTPOJIbOBAHICTh 1HIIHX;

— HEOJHO3HAYHICTh y TIyMadeHHI TEPMIHOJOTIi, BHU3HAYCHb Y
3aKOHO/IaBCTBI Ta HOPMaTHBHO-TIPABOBHX AKTaX;

— nyOJIIOBaHHSI KOHTPOJIBHUX (YHKIIIN Ha BCIX PIBHAX yIPaBIIHHS;

— HEJIOCTATHIH piBEHb PO3IO/ITY KOHTPOJIBHIX NOBHOBAXXEHb MIXK PI3HUMHU
KOHTPOJIIOIOYNMH OpPTaHaAMHY;

— HEeJIOCKOHAIMH 00MiH iH(OopMalliero MiXK PI3HUMH OpraHaMH JAepKaBHOTO
(biHaHCOBOT'O KOHTPOJIIO;

— BHCOKMH pIBEHb KOHTPOJIIO 3a OpraHaMd BHUKOHAaBYOi BIAaN
PeTioHaIBHOTO PiBHS;

— 3HAYHa BIJICYTHICTh CyYaCHHUX iH(OPMAIIHHIX TEXHOJIOT1H, IPOrpaMHOTO
3a0e3MedeHHs Py MPOBEACHHI 3aX0/1iB (JiHAHCOBOTO KOHTPOJIIO;

— HEY3TOJUKEHICTh MDK OpraHaMy Jep>KaBHOTO (hiHAHCOBOTO KOHTPOJIIO Ta
IIPaBOOXOPOHHUMH Ta CYJJOBUMHU OpraHaMH.

[IpoananizyBaBIM akTyalbHI MpoOieMn (HiHAHCOBOTO KOHTPOIIIO, CIiJ
3a3HAYUTH, IO 3POCTAHHS 00CSTIB (JiHAHCOBUX MOPYIICHb Ta HEJOCKOHAIICTh
KOHTPOJIIOIOYMX ~ OpraHiB €, Hacammepen, CJIAOKICTIO  TEOPETUYHO,
METOJIOJIOTIYHOI Ta METONNYHOI 0a3u B opraHizarii (piHAHCOBOTO KOHTPOIIO.
Hapasi nmepxaBa He B 3MO03i BIUIMBAaTH Ha TPOIECH, IO BigOyBarOThCA B
eKOHOMIIll, Ta 3a0e3meuyBaTd e(PEKTUBHI KOHTPOJbHI Jil y HaWOLIbLI
npiopuTeTHHX chepax (GiHaHCOBOI AISUTBHOCTI, IO B CBOIO YEPTy MPU3BOIUTH
JI0 3HIDKCHHS KOHTPOJIBHUX (DyHKIIH neprkaBy.
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[opsin 13 muM citig 3a3HaYMTH, MO J0OPOOYT HACENEHHS KpaiHH TaKOX
3aNeXUTh Big edekTuBHOI mepkaBHOI (DiHAHCOBOI TPOTHAI, OCKLUIBKH
KOHTPOJIIOIOYi OpPraHy TMOBHHHI CIIPSAMOBYBAaTH CBOI (DYHKIIT Ha BHUSIBICHHS
BIIXWICHb B YIpPaBIiHHI (HIHAHCOBUMU pecypcaMu KpaiHH Ta BXKUTTS
HEOOXiTHHUX 3aXO0/IiB MO0 1X YCYHEHHS. YCYHYTH iX.

OTKe, TOUIIBHO, BUJUIUTA OCHOBHI HAITPSMHU PO3BUTKY Ta BJJOCKOHAJICHHS
(hiHaHCOBOrO KOHTPOJIIO, a CaMe: HaJaHHS perioHaNbHIM Biaxi OUIbIIOT
HE3AJIEKHOCTI Ta YITKOTO PO3MEXyBaHHS (YHKIIH MK il iHCTUTyTamwu; 3
ypaxyBaHHSIM 3aKOPAOHHOTO JOCBiZy HEOOXiZHO UITKO PpO3TIIIHYTH
METOJI0JIOTi0 (OPMyBaHHS, IUII Ta 3aBIAaHHS KOHTPOJIO; 3a0C3MEYUTH
OCTOBIpHICTh  iH(QoOpMaIii mpo JepKaBHI BHUTPaTH, €(QEKTUBHICTH
BUKODHUCTaHHSA OIO/DKETHUX KOINTiB; 3AIHCHIOBATH YIiTKHH  PO3MOJLT
KOHTPOJIbHUX (YHKIIH MDK BHYTDIIIHIMM Ta 30BHIIIHIMH KOHTPOJBHHUMH
opraHaMmu, IO 3HHU3UTH JyONIOBaHHS KOHTPOJNBHHUX (YHKLIH; 3abe3neuntn
HE3aJIeKHICTh OpPTaHiB Aep)KaBHOTO (DiHAHCOBOTO KOHTPOIO. Takok, 100
MOKparmuTd (IHAHCOBUI KOHTPOJIb Yy KpaiHi, HEOOXiAHO 3a0e3MeUuTH
CYMITIHHICTh BUKOHABYO1 BJIaJ {1 Ta KOMIIETEHTHUX KOHTPOJIIOIOUYMX OPTaHiB.
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MPOBJIEMHI IIUTAHHSA AJIMIHICTPATABHOI
BIANNOBIJAJIBHOCTI 3A ITIPABOITIOPYIIEHHSA
B I'AJIY31 OXOPOHMU 3/10POB’s1 HACEJIEHHS

Hama pobGora mnpucBsyeHa NpOOIEMHMM TUTAHHSIM aMiHICTPATUBHOI
BiZIITOBITATFHOCTI 32 IMPABOMIOPYIIICHHS B TaTy3i OXOPOHH 3/10POB sl HacemeHHs. Ll
TeMa BUCBITIJICHA y p0OOTaX Oararb0X HayKOBIIIB, aj¢ MU [T0OAYMIIN B Hiil HOBE.

Sk mu 3Haemo, Koneruryuist Ykpainu y crarti 49 BU3HaYa€ MpaBo KOXKHOTO
Ha OXOpPOHY 3/10pOB’sl, MEANYHY JIOTIOMOTY Ta MEAWYHE CTpaxyBaHHsA. OxHIM
13 3ax0ziB 3a0e3MedeHHs HaJISKHOT peaizamii Iboro KOHCTUTYIIIHOTO TIpaBa
€ BJIOCKOHAJICHHS IIPaBOBOT'O peryJroBaHHs aJMiHICTpaTHBHOL
BiJIMIOBITAIEHOCTI B TaTy31 OXOPOHH 3/I0POB’ ST HACEIICHHSI.

Hamu ompanpoBano, o mix agMiHICTPaTUBHUM NPABOIOPYLIICHHAM Y
rajgy3i OXOpPOHHM 3JI0POB’sl HAaceleHHS pPO3YMIIOTh IPOTHUIPABHY, BHHHY
(ymucHy abo HeoOepexHy) Ait0 abo Oe3/isUIbHICTD, KA HIKOAWUTH 370pOB’I0
HaceJIeHHs, Ta 3a SIKy BiANIOBIAHO JO YHHHOI'O 3aKOHOAABCTBA BCTAaHOBJICHA
aJIMiHICTpaTHUBHA BiIOBINAIBHICTE [1, ¢. 27].

O0’exTOM TaKol KaTeropii MpaBOMOPYIIEHs € 0COOHCTE 370POB’sT 0CcOOH,
TPOMAJIChKE 3TOPOB’ Sl y MIJIOMY, a00 3K TIpaBWIIa 1 CTAHOAPTH, SKi 3IIHCHIOIOTH
BILJIUB Ha CTaH 3JI0pPOB’Sl KO’KHOTO, a00 37I0pOB’ s HaceneHHs 3aranoM. Koxxauit
3 TPOCTYNKiB 3 (aKTOM CKOEHHS NPOTUIPABHUX [  BBaXKaeTbCs
aJMIHICTPAaTUBHAM MPaBOIOPYIICHHSAM Bifpa3y X ICIsI HOTO CKOEHHSA,
HE3BaKAIOYM HA T€, YW HACTYIHB MPOTHIIPABHUN PE3yJIbTAT Bl CKOEHHS TOTO
YH {HIIOTO MpaBonopyueHHs [4, c¢. 109].

lle omHUM eTIEMEHTOM CKIIaTy 3a3HAaYCHUX MPABOIOPYLICHb € 1X 00 €KTUBHA
cropoHa. OCKITBKH BCi BOHH € MPOCTYNKAaMH 3 (OPMAaIbHUM CKJIaJ0M, TOOTO
JIocTaTHs 00OB’I3KOBa 03HAKA — caM (haKT CKOEHHS IIPOTHIPABHUX i, TO MOXKEMO
3poOMTH BHCHOBOK, IO KOXHE 3 TIEpeNiueHHMX [isHb OyJe BBaKaTUCA
aIMIHICTPaTHBHAM TIPAaBOIIOPYIICHHSIM Bimpa3dy K IIcias HOro CKOEHHS,
HE3BAKAIOUM HA T€, UM HACTaB MPOTUIIPAaBHUM pe3ymbTaT [3, c. 193].
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Cy0’eKTOM aJMiHICTPaTHBHUX IIPAaBOIOPYIIEHb Y Taly3i OXOpOHH
3I0pOB’ST HAceleHHs O0OB’S3KOBO € (ismuHa ocoba — JroAWHA, SKiH
BUIIOBHWJIOCH 16 PpOKiB, Ta sKa € OCYJIHOIO Ha MOMEHT CKOEHHS
MPaBOIOPYILIEHHSI.

Mu gocmimmmm, mo Komexkc  VYkpaiHm mpo  agMmiHICTpaTHBHI
npaBonopyiieHHs (Hamaimi mo Tekcty — KYmAII) Bu3Havae cremialbHUX
cy0’€KTiB aJMiHICTPAaTUBHOI BIIMOBIaIBHOCTI, TAKKX SIK [2, ¢. 62]:

— TOCaJoBi 0cOOM MIAMPHUEMCTB, YCTAHOB, OpTaHi3alliif, sKi HECyTh
aIMiHICTPAaTUBHY BiIMOBINANBHICTh 3a AAMIiHICTPATHUBHI IPaBOIOPYIICHHS,
NOB’5I3aHI 3 HEMOJEPXKAaHHSIM BCTAHOBJICHMX IPAaBWII Yy Tally3l OXOpOHHU
3JI0pOB’sl HACENICHHs, 3a0e3IIeUeHHs] BHKOHAHHS SKHUX HAICKHUTh O iXHIX
ciIy’k00BHX 000B’SI3KiB;

— ocobwu, 110 XBOPIilOTh HA HAPKOMAHII0;

— ocobW, SKi 3JIOBKHBAIOTh HAPKOTHMYHUMH a00 IICUXOTPOIHUMH
pEeYOBHHAMU;

— 0co0H, OO SKUX € JOCTaTHI JJaHi BBAXKATH X XBOPHMH Ha BEHEPUUHY
XBOpoOYy;

— oco0u, sKi KOHTaKTyBalHM i3 XBOPHMH Ha BCHEPHYHY XBOpoOy Ta
MOTPEOYIOTh MPOQIITAKTUYHOTO JTIKYBaHHS;

— oco0M, sIKi BHACHIIOK MEIMYHOTO OOCTEeXKEHHS OTPUMAIM [iarHo3
«BEHEpPHYHA XBOPOOay»;

— oco0u, SKUMH OJep>KaHUi CHeliallbHUK JI03BUT Ha IPOBaPKEHHS
MEIMYHOI TisTTBHOCTI B TaTy3i HAPOJIHOI MEAUIIUHH, Ta iHIII OCOOH.

Hamu omnpaupoBaHo, SKIIO B JisIHHSAX OCOOM BHHa HE BCTAHOBJICHA, a
IIK{ATTUBI HACTIAKH CTalW HACTIIKOM BHIAIKOBHUX 00cCTaBUH (Cy0’€KTHBHA
CTOpOHA BiJICYTHS), HEMA€ aAMIHICTPaTUBHOIO MPOCTYIKY, a OTXKE, BiICYTHS
aJMiHICTpaTUBHA BiINOBITANBHICTE [3, c. 194].

KYnAIl nependavae Taki aiMiHICTPaTUBHI CTATHEHHS 3a MPABONOPYILEHHS
B cdepi OXOPOHHU 3I0pOB’S HACEICHHS: HAKIAJACHHSA IITpady; TpoMajaChKi
poboTH; KoHQicKamis HEJOOPOSKICHOT MPOAYKIII Ta 3HApAOb CKOEHHS
MPaBONOPYIICHHS; afMiHICTpaTUBHU apemT [5].

Hame pmocmizkeHHs J03BOJIMIO HaM BHOKPEMHMTH HACTYIHI IPOOJeMHi
MUTAHHS aIMIHICTPaTHBHOI BiIIOBIJAIFHOCTI 32 MPaBONOPYIICHHS B Taly3i
OXOpPOHH 3[I0pOB’S: HEIOCKOHAJe pO3TAallyBaHHS HOPM NP0 BiATIOBiAHI
KaTeropii mpaBoropyiieHb y 3micti KYTAII, HeBH3HAUCHICTh KOJia CYy0’€KTIB —
YYaCHHUKIB NMPOBaUKEHHS; BUCOKI PU3MKH KOPYIILii; HEIOCKOHAINH MEXaHi3M
peamizarii mpoBamkeHHs [4, c. 109-111]. PosrissHeMoO KOXHY 3 mepenidyeHnx
npoOeMm.
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1. HepmockoHane po3ramryBaHHS HOpPM IIpO  BiINOBiAHI Kareropii
mpaBoropymieHs  y  3Mmicti  KYmAILL. Mwu  ompamroBainm — mepetik
aJIMIHICTPAaTHBHUX MPABOIOPYIIEHB Y chepi 0XOpOHH 370pOB’ s, ChopMOBaHHI
Ha ocHoBi mpami 3. C. I'magyna [2, c. 72]. Ile#t mepenik Bkimtovae: ['naBy 5
«AIMIHICTPaTHBHI TPAaBOMOPYIICHHS B Taly3i OXOPOHM IMpami i 3I0pOB’S
HaceneHHsDy: 42, 42-1, 42-2, 42-4, 44, 44-1, 44-2, 44-3, 45, 45-1, 46, 46-1,
46-2; I'maBy 12 KYnAIl «AnmiHiCTpaTWBHI TPaBONOpPYIIEHHS B Taiy3i
TOPTiBII, TPOMAJCHKOTO Xap4yBaHHA, cepi MocIyr, B Taimy3i (iHaHCIB i
M ATPUEMHUIBKIN OisTbHOCT»: 166-22; I'maBy 13 KYnAII « AnMiHicTpaTHBHI
NPaBOIMOPYILIEHHS B rajly3i CTaHAapTU3alii, SKOCTi IPOIYKIil, MeTpoJIorii Ta
ceprudikariin: 167, 168-1, 168-2, 170; I'mary 15 KVnAIl «AnminicTpatuBHi
[PaBOIOPYIICHHS, IO IOCATAIOTh Ha BCTAHOBJICHUI TOPSIOK yNpPaBJIiHHM»:
188-10, 188-11 KVYnAIl; ImaBy 13-A KVYnAll «AnmiHicTpaTUBHI
MPaBOIOPYILIECHHsI, OB’ s13aHi 3 Kopymuieo»: 172-9-2 [5].

Ha Haie mepexoHaHHs, 3rpyIlyBaHHs aJMIHICTPaTHBHHUX IPAaBOIIOPYLICHb
B Me)kaX OKpeMOl IJIaBM 3a KpHTepieM iX HanexHocTi a0 chepu oXopoHH
3/I0POB’S JIO3BOJIUTH ICTOTHO MOKpAIIUTH €(EeKTHBHICTh IPOBA/KEHHSI B
cmpaBaXx TPO TakKi aIMIiHICTPaTWBHI IPABOMOPYIICHHS Yepe3 CHpPOIICHHS
kBasiikaii MpoTUNPaBHUX JisSIHb.

2. HeBu3HaueHicTh Koa Cy0’€KTiB — yYacHUKIB NMpoBaukeHHA. Ha Hamry
OYMKy, [ TpoOieMa 3yMOBIIEHA BiJICYTHICTIO Y3TOMKEHOCTI ITOJIOXKEHb
KYnAIl 3 iHIIUMH HOPMAaTHBHO-NPAaBOBUMH aKTaMH, SIKUMHU PETyJIOIOTHCS
BIZJTHOCHHH y cpepi 0XOpoHH 3710poB’st B YkpaiHi [4, c. 109].

3. Bucoki kopymmiiHi pu3uKd. Mu ompaIfioBaiy, o KOPYHINsS y ramysi
OXOpPOHH 3/I0pOB’S HEUITHOBUM BHKOPHCTaHHSM OIODKETHHX KOIITIB Ta
HU3BKUM PIBHEM BIMOBIAAIBHOCTI 32 II0 KaTEropiro MmpaBomnopyiieHs. Yepes
HU3BKHH pIBEHBb BINIMOBINANBHOCTI CIIOCTEPIraeThcs HU3bKa €(EeKTUBHICTH
MIPOBA/PKEHHS B TAKUX TPyIax CIpaB PO aJMiHICTPAaTHBHI MPaBOMOPYIIEHHS
[1, c. 75].

4. Henockonanuii MexaHi3Mm peamizanii nposamkeHHs. L{fo mpobnemy mu
MOYXEMO MOSICHITH CKJIAJIHOIO 1 3acTapisioro (hopMoto peartizamii mpoBapkeHHs. Ha
Halmly JAyMKy, TI00 IF0 MpoOJieMy BHPIIIMTH, HEOOXITHO ONTHUMI3yBaTH
aIMIHICTPAaTUBHO-ACTIKTHE TPOBA/PKEHHA y OiK CIIPOIICHHS MHOro peamizarii
JIUPYIOYNMH CyO’ €KTaMH y BIIITOBIAHUX KAaTETOPisSX crpaB. Take MpoBaKeHHS
MTOBUHHO CTaTH BUCOKOC(DEKTUBHUM Ta HU3bKOBUTpATHUM [4, ¢. 110].

Mu BBakaeMo, IO IPOBA[PKEHHS B CHpaBax INpPO aJAMIHICTpaTHBHI
NPaBOIOPYIICHHS y chepi OXOPOHHU 3I0POB’SI MOXKHA BIOCKOHAITUTH 3aBJISKH:
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1. KommiekcHomy oHoBieHHIO nitouoro KYmAII, mpuBeneHHro ioro y
BiMIOBiTHICT O pealliii CbOTONIEHHS Ta 0 NPUHHATHX 3aKOHOJABYMX aKTaX
(nacnigyroun npukian Jlarsiiicbkol PecryOuikn) abo npuitHaTTio BepxoBHOIO
pamoro  YkpaiHM pO3poOJICHOTO Ha HOro OCHOBI  SIKICHO HOBOTO
Koan(iKoBaHOTO 3aKOHOAABYOTO akTy (Ha mpukiani Ectoncekoi PecrryOomikin)
[3, c. 305].

2. TlepeopienTyBanHIO pedopM y Tamy3i OXOPOHH 3IO0pOB’S y Oik
CTBOPEHHS  KJIACMYHOI  MOJeNi, sKa  3acHOBaHA HAa  MPHHIMII
3araibHOOOOB’I3KOBOTO  JIEP)KABHOTO ~ MEAWYHOTO  CTpPaxyBaHHA 13
ONTUMI3AIIEI0 CY0 €KTIB BIQJIHUX MOBHOBAKEHb Y Cepi OXOPOHHU 3T0POB’S.
Ile TO3UTHBHO MO3HAYHUTHCS Ha CKIIAJi Ta CTATYCl JTUPYIOUUX CyO’€KTiB Ta
YYaCHHUKIB 3a3HAYCHOTO BUIY IPOBAKEHHSI.

3. CpoIlieHHIO MPOLEAYPHU IPOBAKCHHS B CIIpaBax Mpo aMiHICTPaTUBHI
NIPaBOIIOPYIIEHHST y cdepi OXOPOHHU 3I0pOB’S, 30KpeMa, IOIIUPEHHIO inel
CNIEKTPOHHOTO  ypsiIyBaHHs, 30kpema, «E-Meaunuuu» y  HapuHy
aJIMiHICTPAaTHBHO- JCNIKTHUX BigHOCHH [4, c. 110-111].

TakuM YUHOM, MH IOCTIAWIH, MO ICHYE psAA MPOOJIEMHHUX IHUTaHb, SKi
3aBaYKAIOTh 3aCTOCOBYBATH 3aXOAM aIMIiHICTPAaTUBHOI BiANOBiTANILHOCTI 3a
CKOEHHS aJMIHICTPAaTUBHHUX MPABONOPYIIEHb Y Tajy3i OXOpPOHH 370pOB’s
HaceneHHA. Ha Hamy naymKy, HOTpIOHO aKTHMBHO 3aiyyaTHd I1HO3EMHHUX
CHEIIaJiCTiB Ta eKCIePTiB y ramy3i MyOmiYHOTO aaMiHICTpyBaHHA c]eporo
OXOPOHOIO 37I0POB’sl, IO CIPUSTHME BHOPSAKYBAHHIO JNEMIKTHUX MEJINYHUX
MPaBOBIIHOCHH Ta, 30KpeMa, MPOBA/DKCHb Y CIpaBaxX Mpo aJMiHICTpaTHBHI
MPABOIOPYILIEHHS.
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KPUMIHAJIBHE ITPABO,
KPUMIHAJIBHO-BUKOHABYE IIPABO,
KPUMIHOJIOI'TA
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KaHOuoam opuouyHux Hayx, OOyeHm,
Hayionanvruii iopuduunuii ynieepcumem imeni Apocnasea Myopoeo

MNOCOBHUMITBO Y BUMHEHHI KPUMIHAJIBHOI'O
MPABOINOPYIIEHHS: OCOBJIUBOCTI KBAJII®IKAILIL

CynioBa MpakTHKa Ta CTATHCTHKA CBiUaTh, 10 3HAYHA KUIBKICTh CYIOBHX
BUPOKIB CKAaCOBYETBHCSI Uepe3 MOMIJIKM caMe B KBamiikarii 3j104uHIB, L0
CBIIYUTH IIPO ICHYBaHHA, B CY9aCHIUX YMOBAX PO3BUTKY CYCIILIbCTBA, IEBHOTO
PO3PHUBY MK TECOPI€IO Ta MPAKTHKOK KPUMIiHAIBHO-ITPABOBOT KBasTi(hiKaIlil.

JocnipkeHHI0  KpUMIHaNBHO-TIPaBoOBOi  KBamiikamii  KpUMIHAIBHUX
IIPaBOTIOPYIIEHb ITPUCBSIUEHO 0€311iY HAYKOBHX IPallb, 30KpeMa BKa3aHy TeMy
mociimkyBamu Taki HaykoBmi, sk @. I'. Bypuak, [I. C. MarumeBcrKuii,
10. B. I'poneuskuit, I'. B. Hosuupkuii, M. 1. Kopsxancekuii, P. C. Opos-
cekuii, C. A. Tapapyxin, M. 1. I1anos, B. O. HaBpomrkuii, A. B. CaBueHxo,
O. 1. Papor Tomo. BoxHouac, 3aiMIIaloThCS MaJOIOCITIHKCHUMHU MTUTAHHS
kBaniikamii KpUMiHAIBHUX NPABONOPYIIEHh BYNHEHUX Y CIIIBYYaCTi.

IcHyroTh crienianbHi paBuila, BUPOOJIEHI TEOPIE0 KPUMiHAIBHO-TIPABOBOT
HayKH, a TakKOX CYZOBOIO MPAKTHKOIO, IIOJ0 OKPEMHX OKPEMHX BHJIIB
KpUMiHAJIBHUX PaBONOPYILIEHb, a TAKOXX HETHUITOBHX cutyauii [1, c. 51].

3rigHo 13 crarrero 26 KpuminansHoro konekcy Ykpainu (nanmi — KK Ykpainm)
CIIBYYaCTh Y KpHUMiHAJHHOMY TIPABOIIOPYIIECHHI — II€ YMHCHA CHiJIbHA y4acTb
JICKLUIBKOX CY0’€KTIB 3I0YMHY Y BAMHEHHI YMHUCHOTO 3JI04HHY [2].

Binmosimno no crarti 27 KK Vkpainu, mocoOHuK — 1e ocoba, M0
mopajgaMu, BKa3iBKaMH, HaJaHHAM 3aco0iB YW 3HapsAb abo0 YCYHEHHSIM
HEpeIKo/] CHpUsUla BUMHEHHIO KPUMIHAJIBHOTO MPABONOPYIIEHHS IHIIMMHU
CIIByYaCHHUKaMH, a TaK0OX 0c00a, sIKa 3a3/JaJIeTiIb 00ilsIa mepexoBaTu 0co0y,
10 BYMHHIIA KPUMiHAIbHE NPAaBONOPYIICHHS, 3HAPSAASL YU 3aCO0M BUMHEHHS
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KPUMIHAJIBLHOTO ITPAaBONOPYIIECHHS, CJIW KPUMIHAJIBHOTO HMPABONOPYILCHHS
YU TPeIMETH, 3000yTi KPUMIHATBHO MPOTHUIIPABHUM IUIIXOM, MPHUIOATH UH
30yt Taki mpeaMeTd abo IHIIMM YHHOM CIPUSATH IPHXOBYBAHHIO
KPUMIHAJIBHOTO MPAaBOMOPYIICHHS [2].

3a BiACYTHOCTI ekcIiecy, KBaligikarlisi Miif CIiByYacHHWKIB CTaBUTHCA B
NpsIMY 3aJIEXKHICTD BiJl XapakTepy M BUKOHABIL 1 CTyIEHs 1X 3aBEpIICHOCTI,
IO BXXKE caMo M0 co01 Mae ()yHIaMEHTAJIbHE, OCHOBOIIOJIOXKHE 3HAYCHHS MPH
BUpIIICHHI MMUTaHHS MPO X BigNOBigaNbHICTh. KpiM TOTO, HaBITH SAKIIO Ma€e
MICIle eKCIleC BUKOHABIIA, BiANOBINANBHICTD IHIMHNX CHIBYYaCHHKIB TaK CaMoO
CTaBUTbCS B 3AJICKHICTh BiJ HOro ii, OCKUIbKM caMe CTyIeHeM IX
3aBEpIICHOCTI, SAKMH MaB MiCIle O eKcIecy, Oyae BH3HAYATHCh CTais
KPUMIHAJIFHOTO MPABOIMOPYIICHHS, [0 IHKPUMIHY€ETHCS CIIiByYaCHUKAM.

BonaHouac, HE3Ba)KarO4M Ha T€, 1110 BiITOBIIHO JI0 MOJ0KEHb 4. 2 ¢T. 29 KK
Yxpainu opranizaTop, mig0yproBad Ta MOCOOHUK HECYTb BiJIIOBIIAIBHICTh 32
Tieto camoro crarrero OcobmmBoi yactuau KK Vipainu, mo i BUKoHaBeIs,
CKJIaj iX KPHUMIHAJIBHOTO IPAaBOINOPYIICHHS YTBOPIOETHCS 3@ JIOMOMOTOIO
BiamoBinHux vactuH cr. 27 KK Vkpainm, mo BimoOpaxaerscs y dopmyii
KBalTi(ikarii Ta BKa3ye Ha CaMOCTIHHII XapaKTep BiAMOBIIATEHOCTI BKa3aHUX
CIIBYYaCHHUKIB.

Ionoxennsimu u. 3 cr. 29 KK VkpaiHm BH3Haue€HO O3HaK, IO
XapakTepu3ylOThb ~ 0cOo0y ~ OKpeMOro  CIByYacHHKa  KPHMIHAJIBHOTO
NPaBOMOPYIIEHHS, CTABJSITHCS Y BUHY JIMIIE LOMY CIIBY4acHUKY. IHIi
oOCTaBMHM, MO OOTSDKYIOTH BIANOBINANBHICTE 1 IependaveHi y CTaTTsX
Oco6nmBoi yactiar KK YVKpainu sk 03HaKH KPEMiHAJIBHOTO MPABOMOPYLICHHS,
10 BIUTMBAIOTH Ha KBaJli(iKamito Iiif BUKOHABIIS, CTaBISATHCA B BUHY JIMIIE
CMiBYYaCHHUKY, SKUI YCBIIOMITIOBAB 11i 00CTaBUHHU [2].

Bigmosigao 1o . 11 mocranosu [lneaymy Bepxosroro Cymy Yipaian «IIpo
CY/IOBYy TpaKkTUKy Yy chpaBax mpo xabapuunrBo» Ne 5 Bim 26 KsiTHA
2002 poky, Aii ocodu, sika Crpusijia y BUNHEHHI KPUMIHAIBHOTO PaBONIOPYIIEHHS
TOMYy, XTO JlaB YW Ofiep’kaB HENPaBOMIpPHY BHToXy, abo opraHizyBajga Iie
KpUMiHAIBHE TIPABONOPYIICHHS, a00 MAOypHia 10 HOro BYMHEHHS, HAJICKUTh
KBaJTi(hiKyBaTH SK CHIiBY4acTbh, y JJaBaHHI YK OJiep>KaHHI HEMPABOMIPHOI BUTO/IH.
[Npu npoMy TUTaHHS TPO KBaTi(hiKaIiio il CIiByYacHUKA MOTPIOHO BUPINTyBaTH
3 ypaxyBaHHSAM CIPSIMOBAHOCTI HOro yMHCITy BUXOZSYHM 3 TOTO, B UHiX iHTEpecax,
Ha YHii CTOPOHI 1 3a YHEIO IHIMIATUBOIO — TOTO, XTO JIaB, Y TOTO, XTO OJICPIKaB
HETpaBOMIipHY BUTOY, — BiH JisiB [3, c. 172].

Y HayKOBHX KOJIaX TAaKOXX BHCIIOBIIOIOTBECS TEBIH ITyMKH IIOJO
KpUMiHaJIbHO-TIpaBoBO1  kBamiikamii i nocepennuka. Tak, 30Kpema,
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A. A. BosHiOK 3ayBakyBaB Ha HEOOXIJHOCTI KpPHUMiHAJIBEHO-TIPABOBOI
KBamiQikarii IMOCepelHUITBA, 3alle)KHO BiJ OOCTaBHMH KPHUMiHAIBHOTO
MPOBAKEHHS, SIK TIOCOOHMIITBA Y BUKOHABCTBA (CIIBBUKOHABCTBA) [4, c. 80].

SIKIo KprMiHaJbHE NPABONOPYILIEHHST BUMHEHE Yy (OpMi CriBydacTi, sika
XapaKTepU3y€ETHCS BUIINM PiBHEM 3TypTOBAaHOCTI CIIIBYYaCHHKIB, OJHAK TakKa
¢dopma He BkazaHa y KK sk kBamidikyroda o3Haka KOHKPETHOTO CKIIany, TO
BYMHEHE KpHMIHAJbHE MPABONOPYLICHHsS HAJIEKUTH KBaNi(iKyBaTH 3a TI€IO
gactuHOI0 cTarti OcobmuBoi wactuan KK Ykpainu, mo nepenbavae MeHMI
3rypToBaHy (opMy 00’ €THAHHS.

Y 3akoHOJIABCTBI Ta HAYKOBIH JTepaTypi BHAUISMIOTH JBa BHAU
MMOCOOHUITPKUX [ii: (i3W9YHEe Ta IHTENeKTyanbHe MocoOHUNTBO. DizmuHe
MMOCOOHMIITBO TIepenOadae: HaJaHHS BiANOBITHUX 3aco0iB, 3HAPANb UH
YCYHEHHsSI TEBHMX MEpelIKOJ, a TaKOX IEepeXOBYBaHHS IPaBONOPYIIHHKA,
3Hapsab abo 3aco0iB BUYMHEHHS KPHUMIHAIBHOTO IPaBONOPYIIEHHS, HOTO
CIifiB, abo X TMpenaMeTiB, 3M00yTHX TPOTUIIPABHIM LUIIXOM, PUIOAHHS 91
30yT TakMX TMpeaMeTiB. Y CBOIO 4Yepry, iHTENEKTyalbHe IT0COOHHIITBO
nepenbavae HalaHHS BKa3iBOK, MOpaj, a TaKOX 3HapsAab Ta/abo 3acodiB
BUYMHEHHS KPUMIHAJIBHOTO TpaBoTopyIneHus [2; 5, ¢. 229-231].

VY cBorO uepry, CyaoBa MpakTHKa (HOpMyITIOE Take MPaBHIIO KBasighikarrii:
Il BHUKOHABI, SIKMA BUKOHYBaB TaKOX IHII (YHKUIT CIIiBy4acHHKa,
kBatiQpikyoThes 0e3 mocmnanag Ha cr. 27 KK. Jlii iHmux criByJacHHKIB, IO
BUKOHYIOTh KilbKa (YHKIII (opraHizaropa, mindyproBaua 4d IOCOOHUKA),
kBaidikyroThes 3a Tieto yactunoto cr. 27 KK (u. 3, 4, 5), sixa Mae HaiimeHIy
HyMEpaIifo 3 4rcia MOKIHBHX [ 1, c. 54].

o cTocyeThcst MPOBOKAIil KPUMIHAIBHOTO MPABOMOPYILICHHS, TO BOHA
sBJsie cO0OI0 MiNOYpIOBaHHS BHKOHABLSL a00 IHIIMX CITIBYyYacHHKIB Ha
BYMHEHHS CYCIUTFHO-HEOE3MEYHOTo MisTHHS 3 METO HOro MOHaJBIIOro
BukputTs. Bognouac, KK VYkpainu, 30kpema, MICTHTh CHeLiabHY HOPMY
(cr. 370 KK), sixka nependayae BiAMOBIAAIBHICTD 32 MPOBOKAIO MiAKYyIy [2].

Jii HeBmanoro mocoOHMKa KBami()iKyOTHCS SIK 3aMaxX Ha ITOCOOHHIITBO.
Komm x cropoHHS ocoba HE CKOpHCTANacs CHPUSHHAM 1 KpUMiHAJIbHE
IIPaBOIOPYIICHHS HE BYNHUIIA, TO MTOCATaHHs HEBJAJIOr0 HOCOOHUKA HE MOYKHA
BBKaTH 3aKiHYCHOIO CITIBYYacTIO — BIACYTHI 1i 00’€KTHBHI i cy0’€KTHBHI
o3Haky. Taki il CTAHOBIIATH 3aMax Ha ITOCOOHUIITBO.

OTmxe, aii ocobu MarTh KBaJi(iKyBaTucs SK MOCOOHHILITBO JIWILIE TOI,
KOJIM TOH, XTO CHpHs€ TOTYBaHHIO a00 BYMHEHHIO KPHUMIHAJIBHOTO
TIPaBOIOPYIIEHHS, He Oepe Oe3MocepeHIO yIacTh B AISTHHSX, IO yTBOPIOIOTh
00’€KTHBHY CTOPOHY CKJIaJy KPUMiHAJIBHOTO MPABOIOPYILICHHS.
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Cy0’eKTMBHAa » CTOpPOHA [isIHHS IIOCOOHMKa IIOBHHHA BigoOpakaTtn
cnenuiky HOro 00’€KTUBHOI CTOPOHHU 1 XapaKTEpU3YETHCS THM, IO BHHA
MOCOOHMKa MOXe OYTH BHpaKeHa SIK y HPSIMOMY, TaK 1 HENPSMOMY YMHUCII
[6, c. 110-112].

TakuMm 4rHOM, TOJOBHE B 3MiCTi 00’ €KTHBHOI CTOPOHH IiSTHHS TOCOOHMKA
came Te, 1110 HOro JI0TIoMOra € HeOOXiJHOK YMOBOIO BUMHEHHSI KPUMIHAIBHOTO
NPaBOIOPYIIEHHS, CIIPUYMHEHHS 3aralbHOr0 KPUMIHAIBHOT'O IPOTHIIPABHOTO
Hachmiaky. JliTHHS TOcOOHMKa MOXE BHUCTYHAaTH HEOOXiTHOK YMOBOKO HE
TIBKU [iSTHHS BUKOHABII, ajie W il iHIMMX CHiBy9acHUKiB. | B ToMmy, i B
IHILIOMY BUIIaJJKy HOCOOHUK BHOCHTH CBili BHECOK y HACTaHHS KPUMIHAIBHOTO
HPOTHIIPABHOT'O HACIIJKY, CIIPHsE HOTO HACTAHHIO.
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Jleka 10.B.
acnipaum,
Hasuanvro-naykosuti opuoudHull iHcCmumym
Tpuxapnamcvrozo HayioHanbHO20 yHIGEpCUMEMY
imeni Bacuns Cmeganuxa

MOTHUB KPUMIHAJIBHOI'O ITPABOIIOPYIHEHHSA
SK O3HAKA, AKA XAPAKTEPU3Y€ OCOBY BUHHOI'O

O3Haky, IO XapaKTepuU3ylTh 0CO0y BHHHOTO MalOTh O€3yMOBHO
B)XJIMBUI BIUIMB Ha NMPU3HAYEHHS BUIY Ta pPO3MIipy MokapaHHs. BiamoigHo
Jo . 3 4. 1 ct. 65 KK Vkpainu, cyn npusHauae mokapaHHs 3 ypaxyBaHHSIM
CTYIICHIO TSDKKOCTI BYMHEHOTO KPHMIHAIGHOTO TIPABOIIOPYIICHHS, OCO0Y
BHHHOTO Ta OOCTaBHHHM, IO MOM SKIIYIOTh Ta OOTSDKYHOTH MOKapaHHs [2].
Came HasBHI y cIpaBi CBIUEHHS NPO 0COOY BHHHOTO [O3BOJISIIOTH CYIY
3poOMTH BHCHOBOK IIPO T€, K€ MOKapaHHA Oyne HaiOimbmI 3MiCTOBHUM,
CTpaBeVIMBIUM Ta €(PEKTUBHUM MJIsI BHUIIPABJICHHs 3acyIDKEHOTO. 3aBISKU
MPaBWIBHIM OLIHII BCIX XapaKTEPUCTHK OCOOM BHMHHOTO 3a0e3NedyeThes
TTOBHA peaji3allis IPUHIUIY iHIUBIAyaTi3amii MoKapaHHs.

Kpim 11poro, Biamosiguo 1o m. 4 4. 1 ct. 91 KIIK Vkpainu o0cTaBuHy, sIKi
XapakTepu3yrTh 0co0y OOBHHYBAau€HOTO € OOCTaBMHOIO, SIKi IiJISTaroTh
000B’s3KOBOMY [TOKa3yBaHHIO Y KpUMiHaIsHOMY TpoBakerHi [3]. Ha xansb,
aHadi3 CyZOBOI MNPAaKTHKH CBIIYUTh IPO BUHUKHEHHS TPYJIHOIIIB MpPH
BpaxyBaHHI OOCTaBMH IO XapaKTepH3YIOTh 0COO0Y BHHHOTO: HEOIHaKOBa
OIliHKAa AHAJOTIYHMUX 3a 3MICTOM OOCTaBWH, IO I UIATAIOTh BpPaxXyBaHHIO,
HEMOBHOTA BUBYCHHS BCIX OOCTABUH.

3ayBaxxuMo, 1110 BukopuctaHusi B KK Ykpainu moHATTSI «0co0M BUHHOTO»
B KoHTeKCTi 1. 3 4. 1 cr. 65 KK VkpaiHn € He KOpPEKTHHM, Yy 3B’S3KY 3
ICHYBaHHSM IIPHHLIUIY MIPE3yMIIii HEBUHYBATOCTI. 3 I[FOTO BUIUINBAE, IO IO
BUHECEHHS BUPOKY II0 CIIPaBi NpOIECyalbHUH CTaTyC OCOOM BHU3HAYAETHCS
TIOHATTSM «OOBHHYBaueHUH (MiACyIHUN)», a He «BUHHHNY. [IpoTe BXKMBaHHA
TIOHATTS «OOBHHYBAUCHOTO» CEpeJl 3aralbHUX 3acaj] IPU3HAUCHHS OKapaHHs
(cr. 65 KK VYkpainu) Hocuio O BUKIIOYHO NpolecyaibHUi xapakrep. Tomy
BBAXAEMO 3a JOLUIBHE 3aMIHMTH IOHATTS «0c00a BHHHOTO» Ha IOHATTS
«oco0a, sKa BYMHWIA KPUMiHAJIbHE MPaBOMOPYIICHHI», MO 3a0e3nmedmno 0
JOTPUMAaHHS PE3yMIILii HEeBUHYBATOCTI.



104 | HaykoBo-mrpakTHYHA KOH(EPEHTIis

it Toro, mo6 3po3yMiTH Ta BH3HAYHUTH BCI MOXMJIMBI OOCTaBHMHH, IO
MaloTh BIUIMB Ha XapaKTEePHUCTHKY OCOOM BHHHOTO Ta pOJb MOTHUBY
KPHUMIHAJILHOTO IIPaBOIIOPYIIEHHS Cepe HUX, JOLUILHUM Oyie 3BepHYTUCH 10
MO3HUIIIH HAYKOBLIB 3 IIbOTr0 MUTaHHs. MOTHUB (XapakTep Ta CTyMiHb HU3UHHUX
CIIOHYKaHb) sK OOCTaBWHa, sKa Xapakrepmsye ocoly, sKa BYHHWIA
KpUMiHaJIbHE MPABONOPYLICHHS BHU3HAY€Ha B IEPENiKy, 3alpONOHOBAHOMY
bypmakosum B.H. [1, c¢. 58-70], Cynmyposoro C.B. [6, c¢. 232-237],
Bonkosum B.C. [4, c. 15]. Haromicte OaraTo iHIIMX BYCHHX B3arajii He
BiTHOCSATH MOTHB JO MeEperniKy OOCTaBHH, II0 XapaKTepU3yIOTh 0COo0y, sKa
BYMHUWJIA KPUMIHAIBHE MPAaBONOPYIICHHS, a00 K BiJHOCATh MOTHB JIMIIE 1O
00CTaBHH, 1110 TPOSBISIOTHCS ITi/l 9YaC BUMHEHHS 3JI0UHHY.

3ayBakuMO0, IO MOTHBH, OKpiM O3HaKM CyO'€KTHBHOI CTOPOHH
KPUMIHAJILHOT'O MPABOMOPYLICHHS € 1 TEH/ICHIIIEI0, 10 OIUCYE IICUXOJIOTTUHY
XapaKTepPUCTHKY OCOOM, Ti€l0 OCOOJIMBOIO SIKICTIO, KOTpa HAalpaBilsi€
ISUTBHICTH JFOOMHA. MOTHB — T1e TIEBHUN NepeAaTIuK 30BHIIMIHIX YMOB, KOTPi
ICHYBaJIM B KOHKPETHI MNEPIOAM KHUTTA JIOJUHHA. 3 METOI0 BUSBIICHHS
JIOMiHYI04OTO MOTHBY HEOOXiTHUM € 3i0paHHs iH(pOpMAIii, sIKa CTOCY€EThCS
ocobu, sika BUMHIUIA KPIMiHAIBHE MTPaBOMOPYIIEHHS (Horo ciMeifHoro crany,
IHTepeciB, CTaHy 3/10pOB'si, TPO(ECiOHAIBHOTO CTaHy), HOro MOBEAIHKH JI0, M
Yac Ta Micisl BUMHEHOI'O KPHMIHAIBHOTO IPAaBOIOPYIIEHHS, B3a€MO3B'S3KY
BHHHOTO 3 TIOTEPHUINM, HAsABHICTh YH BIJICYTHICTH OOCTaBMH, IO
MOM'SIKIIYIOTh YW OOTSDKYIOTH IOKapaHHs TOmO. MOTHUB KPUMIHAIBHOTO
MPaBOIIOPYIIEHHS NOTPiOHO IIYKATH HE JIUIIE Y BUMAIKY BUNHEHHS CYCITIIBHO-
HeOe3MEeYHOTO TisHHA, a i 32 MeXaMH KpUMiHAJIBHO-TIpaBoBOi cutyarii. Lle
MOB'AI3aHO 3 TUM, IO MOTHBAMH BUMHEHHS KPHUMIiHAJIbHUX MPaBONOPYIICHb
YacTO € Ti CIIOHYKaHHSsI, SIKI BHHUKJIM 33/I0BrO JI0 BYMHEHHS IPOTUIIPABHOT Aii 1
HaOyJIH HAWOLTBII CTIIKOTO XapakTepy Ha Pi3HUX )KUTTEBHUX €Tamax 0COoOH.

SIK110 3BepHYTHUCH J0 CydacHOi 3aKOHOAaBYOi 0a3u, To unHHa [locTaHoBa
[Mnenymy BCY «IIpo mnpakTHKy NOpU3HA4YEeHHS CyAaMH KPUMIHAIBHOTO
mokapaHs» Ne 7 Bix 24.10.2003 BiamoBigHO 10 1.3 3a3HAYAETHCS HACTYITHE:
«Jlocmimxyroun gaHi mpo ocoOy MiACYAHOTO, CYA IOBUHEH 3’ ICYBaTH HOTO BiK,
CTaH 3/10pOB’sl, OBE/IIHKY J0 BUMHEHHS 3JI0YMHY K y MOOYTi, TaK i 3a MiclieM
pobOTH UM HaBUaHHS, HOro MUHYJE (30KpeMa, HasBHICTh HE 3HATHX YHM HE
MOTAIIeHNX CYAMMOCTEH, aIMiHICTpaTUBHHX CTATHEHB), CKJIax CiM’i
(HasBHICTH Ha yTpHMaHHI JiTed Ta 0ci0d MOXWIIOrO BIKY), HOro mMarepialbHUA
ctad tomo [5]. Sk Gaunmo, OKpeMoi BKa3iBKHM Ha MOTHB SIK OOCTaBUHY, SKa
XapakTepu3ye IaHi Ipo ocody HeMae, IPOTe BUKOPUCTAHHS TEPMiHY «TOILO»,
SKMHA MICTHTBCSl y BCIX IyHKTax BHIEHa3BaHMX [lOCTaHOB CBIAYUTH TIPO
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HEBUYEPIHUI Nepeik 00CTaBUH, IO XapaKTepPH3yIOTh OCO0Yy MiICYIHOTO.
OTxe MOTHMB KPHMIiHAIBHOTO IIPABOMOPYIICHHS, SIK OOCTaBWHA, IO
XapakTepusye ocoly, fKa BUMHHIA KpUMiHAJIbHE NPABONOPYILEHHS OBHHEH
JIOCITIKYBaTH BCECTOPOHHBOTO Ta TIOBHO, TUM CaMHM 3a0€311e4y YU IIPHHIIHIT
IHAMBITyami3alii KpUMiHAIFHOTO TIOKapaHHSI.
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CKJIAL KPUMIHAJIBHOI'O ITPABOIIOPYHIEHHA:
HAYKOBI IIOI'JIAAU TA IIEPCIHEKTUBH
3AKOHOJABYOI'O PEI'YJIIOBAHHSI

VY crarti 62 Koncrurynii YkpaiHun 3a3HaueHo, IO 0ocoba BBaXKaeThCs
HEBMHYBATOI0 Y BUMHEHHI 3I0YMHY (KPHMIiHAIBHOTO TPABOMOPYIICHHS) 1 HE
MOKe OyTH MijgaHa KpUMIHAJbHOMY ITOKapaHHIO, TOKH ii BUHY HE Oyme
JIOBE/ICHO B 3aKOHHOMY HOPSIAKY 1 BCTaHOBJIEHO OOBHHYBAJbHUM BHPOKOM



106 | HaykoBo-mrpakTHaHa KOH(bEPEHTIisa

cyny. @akTHYHOIO TiACTaBOIO ISl NPHUTATHEHHS OCOOM € BYMHEHHS
KPUMIHATBHO-TIDOTUIPABHOTO  IiSHHSA, CKJIAL  SKOTO  TepemdadeHwid
Kpuminaasaum Komekcom Ykpainu. HatomicTs, BiACYTHICTh X04a O OIHOTO
EIIEMEHTY CKJIaJy KpPHMIHAJIBHOTO IIPABONOPYLICHHS  YHEMOXKJIHBIIIOE
MPUTATHEHHS 0COOM KPUMIHAIBHOI BiATIOBiAaIBHOCTI.

IpoananizysaBum po6oty M. Ianoea [1, c. 103-125], Moxemo 3po6uTH
BHCHOBOK, 1110 XapaKTePHI 03HAKH KPUMIHAIBEHOTO IPAaBONOPYILIEHHS HAyKOBII
moyayd BUALIATH me y XVI cromiTri, 30KpemMa, y KOHTEKCTI MpPEIMETY
npasonopyieHHs. Halfgacrime ckiagoM KpUMiHAJBHOTO NPaBONOPYLICHHS
BUCTYMAJIU: KUTTA JIFOJAWHH, TPOIL, HEPYyXOME MaifHO, Ha SIKi BOHA BILIMBAJA,
3 METOI0 JOCATHEHHs CBOIX BJIacHUX Liiei. He AMBHO, MO NOBruil dac He
PO3MEKOBYBAJINCS MOHATTS HpPeIMeTy Ta CKIaQy NPOTUIPABHOTO IisHHS:
OCKUJIbKM HaMITPOCTIIIe YCBIIOMUTH MOPYIIEHHS THX BIJHOCHH, SKI MOXXHa
nobauynty. [ToHATTS cKilagy KpUMiHAIBHO-TIPOTUIIPABHUX JisIHb PO3BHBAJIOCS
Ta 3MIHIOBAJIOCS, MOCTYIIOBO HAIIOBHIOIOYHCH HOBHMH O3HaKaMH, a caMme:
BUHHICTh Ta MIJCYAHICTb CyO’eKTa IpaBonopylieHHs. Tpamumiline s
CBOTO/ICHHS PO3YMIHHSI CKJIaJy KPHUMIHAJIBHOTO IIPABOIOPYLICHHS MOXHA
Bi3HAYNTH Y XX CTONITTI.

CkJiaJi KpUMIiHAJIBHOTO HPABONOPYILIEHHS BU3HAYAETHCS SIK CYKYIHICTh
BCTaHOBJICHUX Y KPHUMiHAJILHOMY 3aKOHI FOPHJIMYHHUX O3HAK, [0 BU3HAYAIOTh
BUMHEHE CYCIIBHO HeOe3meuHe MisHHSA SK KPHUMiHAJIBHO-TIPOTHIIPaBHE. 3
I[LOTO BU3HAYECHHS BUIUTMBAE, 110 BU3HAHHS TOTO YW IHIIOIO CYCHUIBHO
HeOe3MeYHOro MAisHHS KPHUMIHAJIBHO-TIPOTUIIPABHUM € BUKIIOYHUM IPaBOM
3aKoHOAaBIA, TOOTO BepxoBHoi Pamm Vkpainu. Came TyT OIepikye CBOIO
peauizartito npuHIUN: «HeMae KpuMiHAIEHOTO IPABOTIOPYIICHHS 0€3 BKa3iBKH
Ha Te B KPUMiHAJIBHOMY 3aKOHD» [2].

Bpaitnin f. [3, c. 146] 3a3Ha4ae, Mo y CKiIa] MPABOTOPYIICHHS MPOSBIIIE
CBOIO KOPHCTh y HAacTymHHX (yHKLisX: 1) xapakTepusye IeBHE IisHHS, SK
CYCHIIbHO HeOe3IeuHe, OCKUIBKY CKJIaJl OKPECIIOE TIEBHI O3HAKH, IPUTaMaHH1
MPOTHUIIPABHOMY [isSHHIO; 2) Ja€ MiACTaBy KPUMIiHAIBGHOI BiAITOBITaTbHOCTI
ocobu, IO BYMHWIA [iSHHA, SKE€ Ma€ CKJIaJ SKOro IepeadadeHo
Kpuminansaum Konekcom Ykpainu. 1. baxanoB noxae me iHTerpatuBHy Ta
KBalipikaiiiHy (QyHKIIi, mepia 3 HUX mependadae Te, M0 O3HAKH CKIATY
NPaBOIOPYIIEHHS JONOMAraloTh 3pO3YMITH 3arajoM L0 € KPHUMIHAJIBHO-
MPOTHIPABHUM [ISHHSIM, a KBajiQikaIliiiHa 3HaXOJWTh CBOE BTUJICHHS
6e3nocepeaHbO y npolieci KBamiikarii mpaBornopymeHb.
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HesBaxaroun Ha 4MCIICHHI 3py4YHOCTI, 5IKi CTBOPIOE CKJIa[, iCHy€ W lyMKa
TIPO T€, IO CKJIaJ MPaBOMOPYIIEHHS € Ay>Ke MEPEOIliHEHNM SBHIEM, T BiH HE
3aCIIyTOBY€ TOI yBaru, o0 HOMY HaJa€ThCsl.

3okpema, A. Kosnor [4, c. 168—-169] mae cBoe OaueHHs OO CKIIATY
npaBonopymieHaa. Y mpani «IIpo moHsTHE mpenMera MpECTyIJICHUs» BiH
TOBOPHUTH TIPO Te, LIO CKJIAJ IMPaBOMOPYIICHHS — L€ «HaicTiikima ¢ikmis
KPUMIHAJIBHOTO MpaBa, Ka 3apoiIacs Ie B JTIOPEBOJIOIIITHOMY pOCIHCEKOMY
mpaBi» Ta 3 4YacoM Oysa yJnockoHaIeHa BueHMMH A. TpaiiHiHUM Ta
A. TlionTtkoBcrkuM. OCHOBOIO KpHMiHaJIBHOI BimmoBimampHOCTi A. Kosmos
BU3HAYAE 30IlICHEHHsI NPAGONOpYUleHHs, OCKUIbKM came 3JIMCHEeHHS
MIPOTUIPABHOTO MiSHHS € MPEAMETOM KPHMIHAJIBHOTO MpaBa. Buennii Bkazye
Ha Te, U0 OCKUIBKK TisTHHA (BYMHEHHS KPUMIHAIBHOTO MPABONOPYIICHHS) €
MOHATTSIM KOMILUICKCHUM, HEMA€E HEOOXITHOCTI KOPUCTYBATHCS TaKOK Pivylo,
SIK «CKJIaJ1 TPaBOTIOPYIIEHHS», OCKUIBKH 11€ HE Ha1aCTh HOMY HiSIKHX KOPUCHUX
SIKOCTE€H, a TUIBKM YCKIQOHWUTh BCE, «HAJABIIM IPABOMOPYIICHHIO
BCEJICHCHKOTO 3HAUSHHS.

Tako, y 3B’5I3Ky 13 THM, 1[0 IPAaBO HOBUHHO MOCTIHHO PO3BUBATHUCS, 11100
3aIOBOJIBHATH TOTPEOM TPOMAIsIH, BBaXKAK 3a TOTPiOHE, PO3TIIHYTH
HACKUJIbKM JIOCKOHAJIMM € Halle YSBJIEHHS IpO CKJIaJ KPUMIHAIBHOTO
MIPaBOIOPYIICHHS.

Y umnaHIK pemakmii KpuminamsHoro Komekcy YkpaiHum HeMae dYiTKOTO
BU3HAYCHHS MOHATTS CKJIay KpUMiHaNbHOTo npasonopymieHHs. Crarrs 2 KK
VYkpaiHu 3aKpimuiroe, o HAsBHICTh Y AiIX 0COOW CKJIay MPaBOIOPYIICHHS,
mependadenoro KomekcoM, € MifCTaBOI KPHMiHATBHOI BiAIOBITaIBHOCTI.
Take Bu3HAUeHHS € OOMEXEHMM Ta MoTpedye MOJAaTKOBOI iHTepHpeTarii,
OCKIJIbKH HE BUJIUISE Hi O3HAKH, Hi €JIEMEHTH CKJIaJly IPOTHIIPABHOT'O JISTHHSI.

ett Hemomik Oymo BpaxoBaHO B npoekti KpuminamsHoro Kogekcy [5], xe
OKPEMOIO CTaTTEeIO IUIaHYIOTh BUSHAYHUTH TaKe SBUIIE K CKJIaJ KPUMIHAIBLHOTO
NPaBOINOPYIIEHHSI SK CYKYIHICTh OOOB’SI3KOBHX O3HAaK, II0 BU3HAYalOTh
00’eKT, OO0’€KTHBHY CTOpPOHY, CYO’€KT Ta CyYO €KTHBHY CTOPOHY
KpUMIHAJFHOTO TPaBOMOPYIICHHS Ta nependadeni B OCHOBHIM Ta 3araibHii
yactuHi Komekcy. Takox Ha € Ha MeTi BHUAUIMTA OOOB’S3KOBI €JICMCHTH
Ckiamy: O0O0’€KT, OO0’€KTHBHY CTOPOHY, CYyO’€KT, CyO’€KTHBHY CTOPOHY.
3aKoHO/aBYE 3aKPIIUICHHA TaKHX BaKIMBHUX Ta OCHOBOIIOJIOKHHX IIOHATH
JIO3BOJISIE IIUTICHO BiZOOpa3sUTH CTaBJCHHS ICPXKaBH 10 BH3HAUCHHS CKIIAIY
MIPaBOINOPYIICHHS, Ta 3aKpiUTH HOrO €JEMEHTH HE TUIbKM B KHUTaX 3
KpUMIHAIBHOTO TIpaBa, a i y 3aKOHi.
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OxpiM THX 3MiH, IO NPONOHYIOTh JNOJAaTH Yy 3aKOHOJABI, € MAesKi
MIPOTO3HUIIii Bi MPABHUKIB, IO TOCTIIKYBaIH 1€ TUTAHHS.

ikaBy nymky T.A. JlecnieBcbki-KocrapeBa BucnoBHiIa Yy mpaii
«KBamuduimpyromue o00CTOSTENbCTBA B YrojJOBHOM TIpaBe (TIOHATHE,
3aKOHOAATENbHAs  perlaMeHTalus, BIMsAHHE Ha  JauddepeHuanuio
OTBETCTBCHHOCTH)». BoOHa 3amporoHyBajia BHHECTH HAHOLIBII 3araibHi
0o0CTaBUHHM, 10 KBATI(QIKYIOTh KpPUMIHAIBHI NPaBONOPYIIEHHS, B 3arajbHy
gactuay Kpuminaneroro Kopmekcy, Ta yHiIpIKyBaTH IX 3 JCSIKUMH
oOcTaBMHAMH, M0 OOTHKYIOTH Ta TIOM’ SIKIIYIOTh MOKapaHHA. Taka imes, Ha
MEPIINHA TOTJIAA, 3BYYUTh ACUI0 cynepewanBo. [IpoTe, sSKIIO MpoaHai3yBaTh
ii, BOHa 3acIyroBye Ha yBary Ta HOJAJIBIIMH PO3BHTOK. ABTOp BOadae B
yHidikaii 00’eqHaHHA OJHONMEHHMX OOCTaBMH Ha IMpaBax OOCTaBHH, IO
KBai(iKyIoTh KpHUMiHaJbHE IPABOMOPYLICHHS, 13 3a3HAYCHHSIM B 3aKOHI
CTYIEHI IX BIUIMBY Ha BiNOBiAaNbHICTS [6, c. 302].

Oxkpim ifei momimeHHs HaOUTBII MOIMMUPEHUX O3HAK, IO KBaMi(iKyIOTh
KpHMiHaJIbHE ITPaBOIIOPYIIEHHS, y 3aranbHy yacTuHy, JlecHieBcbki-KocTapesa
TaKOX IIPONOHYBaJIa 3aKPIIUTH O3HAaKW, MO KBalmi(iKylOTh KpHMiHaJbHI
NPaBOIOPYIICHHS, B OKPEMHX CTaTTAX Ha Modyatky riaB OcoOnmBOi 4YacTHHU
KK, a oguHn4HUX O3HaK — y yactuHax crareid OcobnuBoi yactunu KK. Ile
JIO3BOJIJIO O  y3araJIbHUTH CHUIBHI  O3HaKM MEBHUX KPUMiHAJIbHO-
TPOTHIIPABHUX IistHb [7, ¢. 129-130].

[MlizcymoBytoun, XO04y 3a3HAYUTH BAXKJIMBICTH BH3HAYEHHS CKJIaIy
KpPUMiHAJIBHOrO IpaBonopymieHHs. OnHak, Ha ChOTOJHI ICHYE IUTIOpaNIi3M
IYMOK IIOJO aKTYyalbHOCTI Ta TMOTPIOHOCTI THUX UM IHIIMX O3HAK CKJIaIy
KpUMIHAJIBHOTO IpaBomopymIeHHs. JlyMKH po30iraloTeCsi y NHUTaHHIX
JIOUUILHOCTI BUKOPHCTAaHHS CKJIay Ta HOro 3HAYYMIOCTI SIK Uil TPOLECY
KBaJTipikamii TpaBOMOpPYIIEHHS, TaK 1 U Taly3i KpUMIHATBFHOTO MpaBa
3araioM. HesBakaiouW Ha me, LiNKOM e(EeKTHBHOIO, Ha Hally IyMKY, €
MEePCIIEKTHBA 3aKOHO/IaBYOT0 BPETYIIIOBAHHS MTOHATTS CKJIaAy KPUMIHAIBHOTO
NPaBOIIOPYIIEHHS Ta OKPECIUTH €JNEeMEHTIB CKJIaay KpUMIHAIBHOTO
MPaBONOPYIICHHS, IO OE3yMOBHO TOBHHHO MIHIMI3yBaTu MpodieMu Yy
npoteci 3ifiCHeHHs! KpUMIHAJIBHO-TIPaBOBOT KBasTiikarii.
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OCOBJMBOCTI KBAJNI®IKAIIT KPUMIHAJBHOT'O
IHPABOHIOPYHWEHHS NIEPEABAYEHOI'O CT. 134
KPUMIHAJIBHOI'O KOJIEKCY YKPATHA

Koncrurynist Ykpainu y cr. 3 nependauae: «JIroauHa, i KHUTTS 1 310pOB’s,
YeCTh 1 TIAHICTh, HEIOTOPKAHHICT 1 0e3MeKa BU3HAIOTHCS B YKpaiHi HAWBUIIIOO
COIIaJIFHOIO IIHHICTIO» [1], — a TOMY XWTTS, 3M0pOB’S Ta iHII BaxkuBi Onara
JIIOIMHU Ha 3aKOHOJABUYOMY PIBHI OXOpOHSIOThCS HOpMaMu KpuMiHaibHOTo
konekcy Ykpainu (mani — KK Vkpainn), a came, posainom II nsoro Konekcy:
«KpumiHanbpHI IpaBOMOPYIIEHHS IPOTH KUTTS Ta 3A0POB’ ST 0COOM».

BigmoBimHo g0 uporo posainy cr. 134 KK Vkpainm «Heszakonne
mpoBefeHHsT abopTy abo crepwimizamii» mnependavyae BiANOBIAAIBHICTD 3a
MPOBEACHHS ab0opTy OCO0OI0, sSKa HE MAa€ CICIiaIbHOI MEIUYHOI OCBITH;
MPUMYIITYBaHHA 1O abopTy 0e3 AOOpOBUIBHOI 3roIM MOTEPIiioi 0cobw;
HE3aKOHHE MPOBEJCHHS abopTy, 10 CIPUYNHUIIO TPUBAJIMH PO3JIaj 3/10POB s,
0e3mIiaHICTh 400 CMEPTh MOTEPILIOT 0cOOM; MPUMYIITYBaHHS A0 CTEPHITI3aLlii
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0e3 JOOpOBUTPHOI 3roM MOTEPIIOi 0COOM a00 SKIIO BOHA CHPUYHHUIIA
CMEPTH TIOTEPILIOT 0COOM UM iHIIN TSDKKI HacHigku [2]. Baprto 3ayBaxkutu, mo
IPOBEICHHS UM IPUMYIIYBaHHS O IPOBEICHHS CTepHITizalii He OyII0 cKitazoM
KpUMiHaJILHOTO npaBonopyuieHHs 3 npuiHaTTsiM KK Ykpaiau 2001 poky, 1ium
moyioxkeHHaM Oyino momoBHeHO cT. 134 KK Vkpaiau y 2017 pori y 3B’ 53Ky i3
npuitHaTTsM 3akony Ykpainu «[Ipo BHecenHs 3miH g0 KpuminanbHoro Ta
KpumiHaabHOTO MpOILECYalbHOTO KOJCKCIB YKpaiHH 3 METOH peatizarlii
nosoxxeHb Konsennii Pagu €Bponu npo 3amo0iraHHs HACHIBCTBY CTOCOBHO
JKIHOK 1 JOMAITHFOMY HACHIIBCTBY Ta O0OpOTHOY 3 IUMH IBHIIaMm» [3].

3 BUIIE3a3HAYE€HOro 0aynMo, 110 TNpobiemMa MpoBedeHHS abopTy i
CTepHITi3alii € BYKITMBOIO Ta aKTyaJIbHOIO HA CHOTOIHIIIHIN IeHb, OCKUTBKU HE
JOTPUMYIOUMCH MpaBWJ iX TPOBEACHHS, MOXKHA 3alONiATH LIKOAY
HANBaXXJIMBIIIUM OJlaram JIFOJMHU — JKUTTIO 1 370pOB’10. 3aBASKH IIbOMY JaHa
TEMaTHKa cTraja 00 €KTOM [OCHiPKeHHS 0ararbOX HayKOBIIB, 30KpeMa
L.b. la3paiika-Bacummmmuna, A.O. Mocunisa, M.B. Camapuyka, 0.B. Bayuina,
B.I. Bopucosa Tomio.

Jis Guremroro po3yminas monoxeHb cT. 134 KK VYkpainu xortinocs 6n
MIPOBECTH aHaNi3 CKIIALy IIFOT0 KPUMIHAIEHOTO TIPaBOMIOPYIIIEHHS. AGOPT — 11e
MPOTHIPABHE MITYYHE MEPEPHUBAHHS BAriTHOCTI 3a HASBHOCTI 30U JKIHKH
(il 3akoHHOrO mpenacTaBHuKa). [lig cTepwIi3alli€lo CiJl PO3yMIiTH CTATEBY
CTepUIIi3alil0 — 3HEIUTTHeHHS abo mMo30aBIeHHS IIOAWHU 3JaTHOCTI [0
BIZITBOPEHHS. 3a CBOEIO IOPUIMYHOIO KOHCTPYKIIEIO AiSHHS NependadeHi y
ct. 134 KK VYkpainn XxapakTepu3yloThCs: POIOBUM 00’ €KTOM, SIKUM BHCTYIIA€
JKUTTA 1 300pOB’ST 0cOOM, OCHOBHHM Oe3rocepenHiM 00’ €KTOM HE3aKOHHOTO
MPOBEACHHS a0OPTY BHCTYTIA€ 3/I0POB’S BariTHOI XKIiHKH, a y pasi il cMepTi —
KHTTS; JIOJAaTKOBUM O0’€KTOM BU3HAETHCS BCTAHOBJICHUH Yy 3aKOHOJABCTBI
MOPSAOK HAIaHHS MEIMYHOI MTOTIOMOTH TpH TpoBeneHHI abopry. OO6’ekT
MOCSATAaHHS JIEUIO BIAPI3HAETBCS TIPH IMPUMYIIYBaHHI 10 abopTy 4u
crepwiizanii. Y 1MX BHINAAKaX OCHOBHMM Oe3mocepeqHiM 00’€KToM
BUCTyMaTHMe (i3MYHa i ICHXiYHA HEOTOPKaHHICTH 0COOM, TPaBO >KIHKK Ha
MaTepUHCTBO, MPABO YOJOBiKa Ha OAaTHKIBCTBO, a JOJATKOBUM O00’€KTOM —
BJIACHICTH, CBOOOMA, YECTh, TiJHICTE OCOOM. 3aKOHOJABYO BU3HAUYEHHM
00’€KTOM HE3aKOHHOTO abopTy a0 creprilizamii € 370POB’ sl )KIHKH, OCKLUTBKH
JKUTTS JTIOIUHH TJISTae KpUMiHATBHO-TIPABOBi OXOPOHI 3 MOMEHTY ITOYaTKY
(}i310JI0TTYHKX TOJIOTIB (CaMe 3 BOT0 Yacy oco0a HaOyBae MPaBO3AaTHOCTI), 1
OJTHUM 13 TIpaB JIIOAWHM € 3aXUCT il JKUTTS BiJ] MPOTUIPABHUX IOCSTaHb, a
JTOTIOKH TDTiJ 3HAXOIUTHCA B YTPOoO1 JKiHKH, BiH € YaCTHHOIO 11 Tima. HezakoHHe
NPOBEJCHHS a00PTY BKIIIOUAE B ceOe akTHBHI Jlii, CIIPSIMOBAaHI Ha EepepUBaHHS
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BariTHOCTI. SIKIIO Mij] 9ac NpOBeAEHHs MPOLelypH IIEpEPUBAHHS BariTHOCTI HE
BimOymocs, TO Taki /mii KBamiiKyBaTUMYThCS K 3amMax Ha 3IOYHH
nepenbdadennit ct. 134 KK Vkpainu. B 4. 1 ct. 134 KK Ykpainu cy6’exrom
BHCTYyMAE 0c00a, Sika HA MOMEHT BYMHEHHS IPAaBONOPYILIEHHS gocsriia 16 pokiB
1 He Mae cCHemianbHOI MEOUYHOI OCBITH, TOOTO HE € IiKapeM-aKyIIepOoM-
T'IHEKOJIOTOM aKpeIUTOBaHOTO 3aKianay oxoponu 310pos’s 11 ta III piBHiB, siki
MAaIOTh BIIMOBIIHY MiZTOTOBKY Ta IOCBix [4, c. 55; 5].

HartomicTs iHmI nikapi, sIKi HE MalOTh IIpaBa Ha ONCPATHBHE BTPYYaHHS
(cTomaromor, OKyJicT), 0COOM CEPEeIHHOTO MEAUIHOTO NIepCcoHaNy ((enpamep,
aKyluiepu, MeIu4Hi cecTpH), abo X OCOOM, II0 HE MArOTh BiJHOIIEHHS 10
MeanyHOi Tpodecii, mpoBeaw MPOIEIypy IepepuUBaHHS BariTHOCTi, HE
MiIATaTUMYTh KPUMiHANBHIN BiANOBIAAIBHOCTI, SKIIO BOHU MisJIM B CTaHi
KpaiHbOoi HeoOXiAHOCTI, 11100 BpATYBaTH XHUTTS XiHKH. Y 4. 2 cr. 134 KK
VYkpainu cy0’€KT — OKpiM 3a3Hau€HHX 0ci0, Moxke OyTH ocoba 31 clienianbHO0
MEIMYHOI0 OCBiTOIO; 4. 4, 5 cT. 134 KK Vkpainu — cy0’exr 3aransHuii, T00TO
¢i3uyHa ocyaHa 0c00a, sika BUMHIJIA KpUMIiHABHE MPABOMOPYIICHHS Y Billi, 3
SIKOTO MO>KEe HACTaBaTH KpPUMIiHAJIbHA BIAMOBINANBHICTH (OCOOHM, SKUM Ha
MOMEHT BYHMHEHHS KPUMIHAIBHOTO  TPABONOPYIICHHS  BHIIOBHWIOCS
ICTHAAUATE POKiB). OOOB’S3KOBHM E€JIEMEHTOM CY0 €KTHBHOI CTOPOHHU
CKJIaJly KPUMIHAJIBGHOTO TIIPAaBOIOPYLIEHHS IPU HE3aKOHHOMY IIPOBEICHHI
abopty € BUHa Yy GOpMi IPSMOTo YMHUCITY, TOOTO 0coda yCBiIOMITIOE CBOI i,
CIPSIMOBaHI Ha MEPEPUBAHHS BariTHOCTI, Iependadyae MOKIUBICTh HACTaHHS
HeOe3NeyHUX HACHAKIB JUIA JKUTTS Ta 370pPOB’S BariTHOI JKIHKH Ta
Oakae X HaCTaHHS, X0UYa CTaBJICHHS JI0 HACTIIKIB MOXKe OYTH HEOOCpEKHUM
(u. 3 ct. 134 KK Ykpainn) [2; 4, c. 56].

S0 abopT MPOBOAUTECS 0€3 JOOPOBUILHOI 3r0IU KIHKH, TO, 3aJICIKHO Bij
¢opmu BuHHM, Take HisHHSA Oyzme kBamigikyBarucs 3a cT. 121 KK VYkpaian
«YMHCHE TsDKKE TillecHe YIIKO/DKeHHs» abo xk 3a cr. 128 KK VYkpainu
«HeobepexHe TshKkKe a00 cepeIHbOT TSHKKOCTI TiNIECHE YIIKODKEHH . SIKIIo y
XOAi po3ciigyBaHHS Oyzae HoBelneHo, Mo ocoba, sKa IMpoBejia HEe3aKOHHWH
abopr, Oaxama abo CBIIOMO TpHITycKaja CMEPTh MoTepmiyioi, To i mii
kBatigikyBaTuMyThess He 3a cT.134 KK Vkpainu «He3akoHHe mpoBeleHHS
abopty», a 3a c1.115 KK Vkpaian «Ymucne BOuBcTBO» 260 * 32 cT. 119 KK
VYkpaiaun «BOHBCTBO uepe3 HEOOepexHICTH» [6, ¢. 86]. DakympTaTHBHUMH
O3HaKaMH Cy0’ €KTHBHOI CTOPOHM CKJIaJy 3JI0YMHY € MOTHB, SIKHH TOJATAE y
BHYTPILIHIX IIEPEKOHaHHAX 0COOM BUMHMTH 3JIOYHMH (TPOIIOBA BUHAropoja 3a
MIPOBEJCHHS oOmepanii); Meta — OaXaHHS IOCATHYTH IEBHOTO DPE3yJIbTATY
(3a nmomomoroto (i3MYHOrO YM INCHUXIYHOI'O THUCKY HPUMYCHTH MOTEPILLY
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npoBecTH abopT Oe3 ii JOOPOBLIEHOI 3r0IH, ITPH LIEOMY Oa)KaHUM PE3yJIbTaTOM
€ (hakT epepuBaHHs BariTHOCTI); €MOIIi] — IIe Ti TOYYTTH, 5IKi 0c00a IepexBae
i1 4ac BYMHEHHS 3JI04MHY (0c00a MPOBOAUTH a0OPT Mijl BILIMBOM MOrpo3 ii
KUTTIO) [7, ¢. 91].

Ockimekn  cr. 134 KK VYkpainm wicTuTe B CcO0i KiTbKa OKpPEMHX
KPUMIHAJIBHUX TIPaBOIOPYIICHb, HEOOXIHO BU3HAYHMTH, 3 SKOTO K MOMEHTY
3akiHueHi gaHi mpaBomnopyiueHHs. JlisaHs mepenbadene y 4. 1 cr. 134 KK
VkpaiHu, BU3HA€TBCA 3aKiHYCHHMM 3 MOMEHTY (DaKTHYHOTO MepepHBaHHS
BaritHOcTi. KpuMminansae mpaBomopymreHHsa 3a 4. 3 cr. 134 KK VYkpainu €
3aKiHUEHUM 3 MOMEHTY HAaCTaHHS CyCIUIbHO HEOE3MeYHUX HACIAKIB (TPUBAJIOTO
po3manmy 3A0pOB’s, OE3IDIOHOCTI, CMEpPTi MOTEePHiioi ocodm), TOOTO
MaTepialbHUM CKJIajd 370YMHYy. AHaN3 KPUMIHAIPHUX MPaBONOPYIIEHb
nependadeHux y u.4. 2, 3 cr. 134 KK Vkpainu, 1a€ MOKIIUBICTh TOOAYUTH CIIOCIO
BUYMHEHHSI KPUMIHAJIGHOTO IPABONOPYILEHHS — MPUMYC — BIUIMB Ha HOTEPIILUTY
0co0y, IUISIXOM 3aCTOCYBaHHS HACUJILCTBA UM IOTPO3, 3 METOIO CXUJICHHS BOJI
0co0u 10 IPOBeICHHS abopTy uM crepritizamii. Y 4.4. 2, 4 c1. 134 KK Ykpainu
MOMEHT 3aKiHYCHHs IPABONOPYIIEHHS 30ira€TbCs 3 MOMEHTOM 3iHCHEHHS
BIUTMBY Ha TIOTEPITTY 0cO0y, He3aIeXKHO Bifl HACTIIKIB [4, c. 56].

OTxe, 3alpoOBa/KCHHS KPUMIHAJIbHOI BIANOBINAIBHOCTI 32 HE3aKOHHE
MPOBEACHHS a0opTy abo crepwitizaiii Jae 3MOry 300Ky IEp)KaBU 3aXHIATH
MOpyIIeHI MpaBa IJIIOJUHW BPaxOBYIOUM, YCi OCOOJNMBOCTI  CKIIAdy
KPUMIHAJILHOTO TIPAaBOIOPYIICHHS, JO3BOJISIE TPAaBWIBHO KBalidikyBaTu
BIZIMOBIHI MiSTHHA 3 METOI0 YHHUKHEHHS 0€33aKOHHS Ta TPHUTATHEHHS [0
BIITOBIJAIBHOCTI BUHHHX OCI0.
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KPUMIHAJILHU MTPOILIEC,
KPUMIHAJIICTHKA,
OIEPATUBHO-PO3IIYKOBA JISUILHICTb,
CYJ0OBA EKCIIEPTHU3A,

CYJ0BI TA IPABOOXOPOHHI OPTAHM

I'epacumuyk A.1O.
cmyoeHmKa;

Cacko O.I.
Kanouodam 1opuouyHUX HAyK, OOYeHm,
Boauncekuii Hayionanvrutl yHigepcumem imeni Jleci Ykpainku

INPOBJIEMA BUKOPUCTAHHA « CKPIHIHOTIB»
AK JOKA3IB Y CYJOBOMY ITPOLIECI

BpaxoByroun CTpiMKHIl Tiepexin Ha eJNeKTPOHHHHA JOKYMEHTOOOir,
PO3BUTOK €-CepBICIB ISl IOJIETIICHHS MOBCSIKASHHOTO JKUTTS JIIOJCH Ta
3HAYHW{ BIUTMB TMAHAEMii Ha CyJacHHWH CIOCIO JKHTTS JIONEH, eNeKTpOHHI
JIOKa3W BIIrparOTh BaXJIMBY POJIb y CYIOBiH cucTeMi. 3a3Ha4yeHi 3MiHH HE
OMHMHYIIH 1 CyTOYMHCTBO B YKpaiHi. BUHHKaIOTh HOBI BUIM 3JIOUMHIB, SKi TICHO
MOB’sI3aHHI 13 3aCTOCYBaHHSIM iH(OpMAIfHUX TexXHONOTiH. JloKazyBaHHS
TaKAX 3JIOYMHIB BHUKIWKAE PsO TPyOHOIIB. Ha choromHI € aKTyalbHUM
3aKpIIJICHHS TOHSATTS E€JIEKTPOHHUX JOKa3iB y (OpMi CKpIHIIOTIB/3HIMKIB
ekpany y KpumiHampHOMYy mpolecyalbHOMY KOACKCi YKpaiHH Ta
pernaMeHTalisi MeTOIUKH X OCIHi/KEHHS Ta BUKOPUCTaHHA. ToMy, Ha HaIry
JIYMKY, 3a0€3IeueHHs] HaJIeKHOTO iCHYBaHHS Ta KOHTPOJIb 32 JIOMYCTHMICTIO
CJIEKTPOHHUX JI0Ka3iB, OHOBJICHHS] YHHHOTO 3aKOHO/IaBCTBA LIVITXOM BHECCHHS
3MiH Ta PO3'ACHEHb € aKTyaJIbHUM ITUTaHHIM JUIS JOCIIIIXKEHHS T BUBUCHHS.

Mertoro myOmikailii € BUCBITJIICHHS aKTyalbHUX MPOOJIeM Ta 0COOIMBOCTEH
BUKOPHCTaHHS CKPIHIIOTIB Yy SIKOCTI JI0Ka30BOi 0a3nm y CyIOBHX Ipolecax,
JOCTIKEHHS OKPEMHX AacIleKTiB eJIeKTPOHHUX JOKa3iB y KpUMiHAJIBHOMY
MPOBAJPKEHHI JUIS TO/INBIIOTO BIOCKOHAJICHHS! YKPaTHChKOTO 3aKOHO/IaBCTBA.

JlokyMeHTabHi JIOKa3u BiIHOBiAHO 10 riaBu 4 «Jlokasu i T0Ka3yBaHHS»
KpuminaasHO mporiecyanbHOTO KOeKCy YKpaiHH MaroTh BENIMKE 3HAUCHHS B
XOJIi CyJJOBOTO PO3IJIsiy, OCKUIBKM BOHM € OCHOBHUM Joka3oM. [laparpadu
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rimaBu 4 KIIK crocyloThCs AOIMyCTUMOCTI MEPBHUHHHUX Ta MOXIIHHUX JOKa3iB
BIJIIOBITHO il Yac pOo3MIBIAY B cymi. [CHye mocTiiiHa AuieMa om0 cruoco0y
Ta PIiBHS JOMYCTUMOCTI €JIEKTPOHHHMX IOKa3iB y XOMdi CYAOBOTO PO3IJISIY.
3abe3nedyeHHs eNeKTPOHHHUX JOKa3iB MOTpedye CIeliaabHOro 0o0Ja HaHHS,
BMiHb Ta HABHYOK CYyO0'€KTiB cymoBoro mpoiiecy. CaMe 1e MOXe COpUIHHUTH
TPYIHOILII y ICHyBaHHs Ta BUKOPHCTaHHI TaKMX JI0Ka3iB. BBaxaemo, mio
CJICKTPOHHI JIOKa3W TIIOBHMHHI BIAMOBIZaTH BHMOTaM HAJGKHOCTI Ta
JOITyCTAMOCTI SK 1 CTaHAApTHI JOKa3u. BpaxoByrodwm Te, IO HalEKHICTH,
JOITyCTUMICTh Ta 3a0e3MeueHHs] eIeKTPOHHHUX JIOKa3iB He 3HAWIIIO YiTKOTO
HOPMaTHBHO-TIPABOBOTO 3aKpIIUICHHS Ta OMKCY, HEOOXIMHMM BHAAETHCS
BUKOPHUCTAHHS 1HO3EMHOTO JOCBiay. L{e 3M0e JOMOMOITH MPUIIBUIIINTH Ta
periaMeHTyBaTH IIpOIeC 3aCTOCYBAaHHS ENEKTPOHHHMX JIOKa3iB Yy CY/i.
BepxoBHmii cyn yacTo uepe3 pi3Hi CyZ0BI pillleHHs HAMaraBcsi BUPIILUTH L0
npolecyabHy npoosieMy. PO3BHTOK TEXHOJIOTIH Ta iX 3aCTOCYBaHHS Y Pi3HUX
BHMipax IPHU3BENIO J0 CTBOPEHHS Ta 30epiraHHs iHpOpMaIlii B eIeKTPOHHIH
(dbopMi, O BUMArae CyTTEBOI 3MIHU 3aKOHOJABCTBA PO CJICKTPOHHI JOKAa3H.
[I1o6 momonaTé po3pHUB MiXK 3aKOHOM 1 TEXHOJIOTISIMH, IO 3pOCTAE, BUHUKAE
rocTpa HEOOXigHICTh y MNPUHHATTI HOPMATHBHO-TIPABOBHX AaKTiB, IO
pErilaMeHTYBaTUMYTh BHUKOPHCTaHHS Cy4YacHHX TEXHOJOIid Yy mporeci
noka3yBaHHs. BBaxkaemo 3a HeoOximHe BHecT 10 KIIK monoskeHHS 100
pO3'sICHEHHSI BUKOPUCTAHHS 3HIMKIB €KpaHiB/CKPIHIIOTIB K OAHOTO i3 BHUIB
MOXIJHUX JO0Ka3iB, a He (GopMoro (IKCyBaHHS CIECKTPOHHOTO I0Ka3zy. 3a
TIPUKJIAJ] MOKHA B3ATH (pOpMyITIOBaHHS MOJOKEHHS po3aity 63 Iaailicekoro
3aKoHy MPO JOKa3M, B IKOMY 3a3HAYa€ThCS, 10 BTOPUHHI/TOXIMHI TOKa3H, B
IIMPOKUX TEepMiHaX O3HAYAIOTh 3acBim4eHi Komii, (oTokomii, BHUTOTOBIEHI
MEXaHIYHUM mporecoM (B T.4. 1 3HIMKM €KpaHiB), siki cami mo co0i
3a0e3MedyIoTh TOYHICTh KOTii, Komii, 3po0JeHi 3 opuriHamy abo 3BipeHi 3
OpHTIHAJIOM, YaCTHHH JOKYMEHTIB MPOTH CTOPIH, SIKI HE BUKOHAB MOJIOKEHb
JOKYMEHTIB 1 TaKOX YCHI MOSICHEHHsI PO 3MICT TOKYMEHTa, HaJaHi 0co0oro,
sika cama oro Oaumna [3].

OueBHHO, MO OYIb-XTO MOXKE CIIpoOyBaTH MOJATH CKPIHIIOT SK TOKa3, i
Oy/b-sIKa 1HIIIa CTOPOHA MOXKE 3alePevnuTH 1 OCKapKUTH HOTO JOIMYCTHUMICTB.
CkpiHIIOTH Ta IHII EJNEKTPOHHI JOKa3H MAOMyCTUMI BHUKIIOYHO NpPHU
JOTpUMaHHI BUMOT aBTEHTH(IKaIlil, 1 HABITH SKIIO BOHU JO3BOJICHI, IX MOXKHA
He OpaT 10 yBaru abo CIIPOCTOBYBATH K TaKi, II0 HE € JOMYyCTUMHMHU Ta
HaJIOKHUMH, SKII0O BOHM HE MalTh 3a METy 300pakaTd, HalpuKiIaj,
MTOBiTOMIIEHHS a00 myoikattito [2].
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[MpoananizyBaBIIM CyJOBY IPAaKTUKY MOXHa MJIHTH BHCHOBKY, IO B
MepeBaXkHi OUTBIIOCTI ChpaB, CyAW TIEPIIOi IHCTaHIIi HE BBaXAIOThH
iHpOpMaIliI0 13 COI[abHUX MeEpeX SIK JIOKa3 Yy CyJIOBOMY TPOIECI.
[MpuknagaMu MOXYTh CITyryBaTH Taki cnpaBu: OKpYKHHUI aIMiIHICTpPAaTUBHUN
cyn M. KueBa B mocranosi Bimg 17.03.2016 p. y cmopaBi Ne 826/16528/15
3a3HauuB: «ll{o crocyerbcs po3apykoBaHOi i3 Mepexi IHTepHET CTaTTi
HEBIJIOMOT'0 aBTOpa Ta CTOPIHKM ocoOu B couiayibHii Mepexi «FBy», cyx He
npuiiMae iX yBark, OCKUIBKM 3a3Ha4yeHI Marepiaiu He € JJ0KazaMm».
CasTommMHCHKIH paiionHmii cya M. Kuesa B pimmensi Bix 06.09.2016 p. y ciipasi
Ne  759/19259/15 BkazaB, w0 «...HaJaHi MpPEACTABHUKAMH I103HMBaya
PO3IPYKIBKH i3 CTOPIHKH B cOMiaNbHIN Mepexi «DeitcOyk» Ta « BKoHTaKTI»,
sSKa CTBOpEHa IIiJi IMEHEM OIHOTO i3 BIiANOBiAaYiB, HE € IOIMyCTUMHUMH
JIOKa3aMH, OCKUIbKM IX JIHCHICTH HEMOXIIMBO INEPEeBIpUTH. Y 3a3HaueHUX
COLllaIbHUX Mepekax Oylb-sKka oco0a MOXKe CTBOPHUTH CTOPIHKY MiJ OyIb-
SAKAM IMEHeM, a MO3MBaYeM He HaJaHO XXKOIHHX JOKa3iB TOro, IO BKa3aHa
iH(OpMAIlis TOIIMPEHa caMe BiIIOBI1a4aMH, OCKIIbKY HUMH TaKa CTOpiHKa He
cTBOpIOBanacs, iHdopmaris He nommuproBanacs» [4]. YV mmcronani 2020 poxy
KosnakiBcrkuit partornuit cyn M. Cymu y cripasi Ne 592/19628/19 3a3naums,
10 CKpiHIIOT nepenucku y Telegram He € HaNIEKHUM JOKa30M «OCKLIBKH aHI
colianbHOT Mepexi, aHi I'pyImd Yd aBTOpa 3 Hel BCTAHOBUTU HEMOXIIHBO.»
AHaNoriyHi CyMHIBH BUHHKAIOTH 1 IIIOJI0 TOCTOBIPHOCTI iH(pOpMarii 3 Mepexi
Facebook # Twitter. Xou Tam i icHye QyHKisi Bepudikaiii cTopiHKA — TOOTO
MoyiepaTopH IatopM IepeBipsitoTh 0co0y, M0 Bele CTOpPIHKY, 1 HAIaloTh
CHeIiabHy O3HAYKY Y BUTIISII TAJIOUKH HA O1akUTHOMY (hOHI — cama iHdopmartis
MOXe 3 SIBHTHCS Yepe3 371aM CTOPIHKH YH MiIpoOKy KomeHTaps [5].

B To0ii 5xe yac iCHyrOTh BUNIAJIKH, KOJIM CyIY IPUHMAIOTh BKa3aHi MaTepiainu
B fKOCTi AokasiB. HoBommKomaiBchkwiA palioHHWE cyx 3amopi3bkoi obmacTi
BCTAaHOBHB (DAaKT OCOOMCTHX HENPHA3HHX BIJHOCHH MDK CTOpDOHaMH Ha
MiZICTaBl HAJaHUX HUMH PO3IPYKIBOK Oecimu y corMepexi (PimeHHs Bix
01.03.2017 p. mo cmpasi Ne 322/1141/16); Binnuupkuii Mmickkuit cyn
BinauIpK0i 0051aCTi B AKOCTI HAJIS)KHUX Ta IOMYCTUMHUX TOKa3iB MPHAHAB Ta
JIOCHIZIUB  PO3APYKIBKM CKpIHIIOTY iHpopMamii y mnpodini B Mepexi
«Facebook» (Pimenns Bim 31.05.2017 p. y cmpasi Ne 127/8337/16) [4].
VY cmpasi AMKY npotu Join Up! Cyx BH3HaB CKPIiHIIOT JOMYCTUMHM JTOKa30M
i KommaHito omtpadyBamd Ha 1,5 MiuH TpuBeHb. IIpobiemMa y Tomy, IO
CKpiHIIOT OyB JenBe He exuHAM gokazoM AMKY - sk Hacminok, cynose
pilICHHs BHKJIMKAJIO 3HAYHE CyCIiIbHE 0O0YpeHHS Ta JIAaBHHH KpUTUKH. Came
TOMY CyId HaMmararoThCsl OI[IHIOBATH CKPIHIIOTH JyX€ HNPHUCKIIIMBO Ta



M. [duinpo, 10-11 rpyass 2021 p. | 117

CTaBIIATHCS 10 HUX 3 HeaOuskorw obepexHicTio [5]. Hampuknan, y CIHA
CKPIHIIOTH IM(PPOBUX IMOBINOMIEHh PETYIAPHO CIYTYIOTh JOKa30M Y
KPUMIHAJIBHHX CIIpaBax, sIK IPaBUIIO, IS MIATBEPI)KEHHS 3BUHYBAUeHb, SK-OT
MepeciilyBaHHsl Ta 3JI0BMHUCHE CIUIKyBaHHS i3 morpozamu. OjHaK BOHH
MOXYTh 3’SIBIATHCS B OyIb-iKoMy (opMarti (3HIMOK eKpaHy, pPO3IpyKiBKa),
KONM Taki Hu(pOBI NOBIAOMICHHS MOXYTh OyTH NINTPUMAaHI IHIIMMHU
JI0Ka3aMu OOBUHYBa4YCHHS [2].

He Oyzne HOBHHOFO, IO CKPIiHIIOTH MOXKHA JIETKO Migpooutn. Komycsr He
Ba)KKO CTBOPHUTH NEPEKOHIMBHUHA CKPIHIIOT 32 JiUeHi XBIIMHH 32 JOIIOMOTOIO
OHJIaHH-IHCTpYMEHTIB Ta cepBiciB. CamMe TyT 1 BHHHMKAae HEOOXiTHICTh
3aCTOCYBaHHA OCOONMBUX BMiHb Ta 3aco0iB. Hampukman, —sxmo
OOBHMHYBAa4YeHHU CTBEp/UKYE, IO BIiH HE HAACWIAB MOBIIOMJICHHS, IO
MICTSIThCSI HA CKPIHILOTI, Y TAKOMY BUIIaJKy, YIIOBHOBa)K€Ha 0c00a (CIIiauui,
TIPOKYPOP, CIIMUNH Cys 1 Cya) B3SBIIN Teae(OH NOTepIiyioro abo cBiika Ta
3aBaHTAXUBIIM JaHi 3 [bOTO Tene(oHy, MOXKE OTPHMATH OpHTiHAIbHE
moBiomsieHHss. KpiM Toro, sSKIO BUXiTHE MOBIIOMIICHHS OYJI0 BUAAJICHO i
HEIOCTYITHE HA XOPCTKOMY JIHCKY, TO MOXKHa HEpErJITHYTH MeTalaHi Juis
3HIMKa eKpaHa. MeTanaHi — 1e JaHi, o0 CTOATH 33 300pakeHHIM, HAIIPHUKIIA]L
Yac i Miciie Horo 3MOMKH, a TAKOXK MPUCTPIH, IKMH CTBOPUB 300pakeHHs. Jleski
MIPUCTPOI HACIpaB/li BKa3ylOTb, € 300pa)KEHHsI CKPIHIIOTOM 44 Hi. MeTanaHi
300pakeHHs, 5Ki OYJI0 OTPUMAHO HAJIS)KHUM YHHOM, IIPH IIEPEBIPIIi eKCIIEPTOM
3a3BM4Yali  MOXYTb IPOJEMOHCTPYBAaTH, 4YH MOXKHA IOKJIQJATHCS Ha
300pakeHH SIK TI0Ka3 y CyJ0BOMY Iporieci [6].

Kacarris momyckae eneKTpOHHI JOKa3W y BUTIIAAI CKPIHIIOTIB, y TOMY pasi,
KOJIM BOHU fociipkeHi ekcrieproM. BACY B yxsauti Bix 06.06.2016 p. y cripasi
Ne 2a-13438/12/2670 migTBepIuB NMPUHHATTS B SKOCTI HAJIEKHHUX JOKa3iB
HaJIaHi M03UBaYeM IPiHT-CKpiHN (POTO3HIMKH eKpaHy MOHITOPY KOPHCTyBada)
CTOpiHOK 3 comianbHuX Mepexx «Facebook» Ta «Twitter» [4]. Ominka
SJIEKTPOHHHX JI0Ka3iB, 3a(hikCOBAaHMX Ha CKpiHIIOTaX, He omuHyna i €CII.
Tak, y cmpasi Einarsson v Iceland. Cyx orminioBaB moct Giiorepa B Mepexi
Instagram Ha mpenMeT WMOBIpHOI IIKOAX YecTi 1 TixHOoCTI ocodu. Ilpu pomy,
€CI1JI oniHlOBaB JIOMMC, YUCICHHI MOMIMPEHHS Ta KOMEHTapi 10 myOJikauii,
3adikcoBaHi y (hopMi CKpIHIIOTIB, CIIPUMAIOYH 1X 32 HAIEKHI Ta JOMYCTHMI
nokasu. Y immiii cmpasi — Gorlov and Others v Russia — abu mosectn
MOCTIHUI HATJISI 32 YB’ I3HEHOIO 0C00010, 3aIBHUKU BUKOPUCTAIH CKPIHIIOTH
3 Kamep BigeocnocrepexeHHs, ski CyJ TakoX BBaKaB JOMYCTHMHUM 1
HaJeXHUM Aoka3oM. OTke, iHO3eMHa Ta MiKHApOJHA TpaKTHKa He BOayae
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npobieM y ¢ikcanii 3MicTy BeO-CTOPIHOK 3a JOIOMOTOI0 CKPIiHIIOTIB — IIO,
3BICHO, HE CKaCOBYE€ TOAAJIBIIOI TEPEBIPKHU TOCTOBIPHOCTI CaMOT0 OKa3y [5].

I3 BumIEeHaBeAEHOTO MOXKHA 3pOOMTH BHCHOBOK, III0 HA CHOTOMHI HE iCHY€E
nependavyBaHoi Cy0BOI MPaKTHKH II0J0 BUKOPHCTaHHS cyaamu iHdopmarii
i3 comialbHIUX Mepex SK NMokKasiB y cyxi. [Ipobmema momsarae y Tomy, 1o
YIOBHOB)XEHI 0COOM 4acTo Heoxoue OepyTh TeledoHH/TUIaHIIeTH/HOYTOYKH
JUIs OTPUMaHHS CKPIHILOTIB y yYaCHUKIB npouecy. [IpuynHa 3a3Buuaii mossrae
B TOMY, III0 BOHM HE XOYyTh BHJIyYaTH Yy MOTEPIIINX a00 CBIIKIB, ra/DKET SIK
3aci0 3B'A3Ky Ha MEBHHHU Mepion Yacy, mod HOoro Mo)kHa OyJIO IOCIiAWTH,
3aBAHTQXUTH HEOOXiAHI nmaHi Ta mpoaHamizyBaTH. CIifui 4acTo MPOCTO
MPOCATh HAAICIATH IM CKPIHIIOT MOBIAOMJICHHS €JIEKTPOHHOIO MOIITOI0 YH
MeCeH/KepoM, abo BOHM MOXYThb HaBiThb cdoTorpadyBatu eKpaH
BiZIMOBiTHOTO TeneoHy Ta 30eperti 300paXkeHHs TakuM YiMHOM. [Ipobiema B
TOMy, 110, HE OTPUMAaBIIM Teie(OH BiJ MNOTEPIIJIOr0 YM CBijKa, 4YacTo
YCYBa€ThCA MOKITUBICTh TIEPEBIPKH aBTEHTUIHOCTI 300pakeHHs. 300pakeHHS,
HaJlic/laHe eJIEKTPOHHOIO MOIITO0, HE MICTUTHME MeTalaHuX, a goTorpadis
ekpaHa TesieOHy MICTUTHME JMIIE MeTaaaHi NIbOoro 300pakKeHHs, a He
300pakeHHs Ha TenedoHi, Ipo SKui iaeTses. Lle MoXke mpu3BecTH 0 TOTO, 10
3aKOHHICTh JIOKa3iB Oy/ie MOCTaBJeHA Mijl CyMHIB, i B KIHIIEBOMY MiJIICYMKY
MOX€E TPHU3BECTH IO BUKJIIOYEHHS iX 31 CIpaBH, IIO MOXE HPU3BECTH [0
mpoBairy oOBuHyBaueHHS [1].

Tomy, BBakaemo, mo B ynHHOMY KIIK HE0OXimHO BHECTH IOJIOMXKCHHS
010 MPOIIECY MEPEBIPKU aBTCHTUYHOCTI, HAJIC)KHOCTI Ta BiIMOBITHOCTI TAKUX
CJIEKTPOHHUX JOKa3iB K CKpiHmoTH. Hampukman, MoXHA BKaszaTH, IO
«CKpPIHIIOTH/3HIMKH €KpaHy BBAXKAIOTHCS JIOKA3aMH JIMIIE Y TOMY BHUIAJKY,
SKIIO MOYKHA IEPEeriIssHyTH MeTaJiaHl Jjs BiANOBIAHOrO 3HIMKA €KpaHa Ta
MOJANTBIIOI0 eKCHEePTH30l0 OyIe BCTAHOBICHO OPHTIHANBHICTH HAJaHOTO
JIOKazy».

[TpoanainizyBaBIIM CyI0OBY IPaKTUKY Ta AOCBIJl BAKOPUCTAHHS CKPIHILIOTIB
SK JIOKa3iB y CynoBOMy Tporeci iHo3eMHHX aepkaB Ta €CIIJI Bumaerbcs
OUYECBHHMM, 1110 BiMOBIb HA MUTAHHS, Y1 MOXKHA TIOKJIAaTHCS HA CKPIHIIOTH
SK JI0OKa3W y KpUMIHAIBHOMY IpoIeci, lie He MPOCTO Tak 4M Hi. Binmosiab
HOJISITa€ B TOMY, IO, SIKIIO CKPIHIIOT 5K JI0Ka3 OTPUMAaHO HAJIS)KHUM YHHOM,
TO TaK, € WMOBIPHICTH, IO HA 3HIMOK €KpaHa MOKHA TOKJIAJAaTHCS, OJHAK
cnoci0, sIKMM CITTYHMi, TPOKYPOP, CIIAYMN CYAIs 1 CYJ OTPUMYIOThH JIOKa3H,
94acTO € IOMHJIKOBUM, 1 3a IIUX 0OCTaBHH y MTOEAHAHHI 3 TUM, HACKIJIBKH JIETKO
3poOUTH TiApPOOIEHW 3HIMOK €KpaHa, BIAMOBIAP YaCTO MOXe OyTH
MPOTHIIEKHOIO.
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Crpycesnu H.O.
3a8i0ysay 8i00iy MOBAPOIHABUUX MA 2eMONO2TUHUX QOCAIONCEHD,
Binnuyvkuti nayxoso-oocnionuii
excnepmuo-kpuminanicmuynui yeump MBC Yrpainu

JIEHTU®IKALIIS OF’EKTIB JOCJIKEHHS,
MPOBJIEMHI ACHEKTH IIJ YAC ITPOBEJEHHS
CYI0BOi TOBAPO3HABYOI EKCEPTH3U

Ha cygacHOoMy ertami ¢opMyBaHHS BUTFHOTO TOBapHOTO PHHKY B YKpaiHi
AKTyaJbHOIO MPOOJIEMOIO € BUBYCHHS BIACTUBOCTEH TOBAPiB, BCTAHOBJICHHS 1X
BIIMIOBIMHOCTI Ta BHUSABICHHSA MiApOOOK. I[neHTHQIKAIiI € BaXIUBOIO
MPOIEAYPOI0 TIPU OIHIN SKOCTiI TOBapiB Ta BCTAHOBIICHHI iX BiIIIOBIIHOCTI
eTajioHy ab0 BHMOTram, SKi perJiaMeHTOBaHI B HOPMATHMBHIM Ta iHIIIN
JIOKyMEHTAIIi1.
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Ha cyuacHomy erami BeiMKa KiIbKICTh TOBapO3HaBUMX EKCIIEPTHU3
OB ’s13aHA 3 BHUPINICHHSAM MMUTAHHS BU3HAUCHHS PHHKOBOI BapTOCTi 00’€KTa
JIOCTIKeHHS. Buxomsuu 13 11ijieil ToBapO3HABYOT €KCIIEPTHU3U Ta BU3HAYEHOTO
npeAMeTy, HaWOUIBII 4YacTo Mepes eKCIEPTOM CTaBUTHCS 3aBJaHHS MO0
ineHTudikanii 00’€KkTa TOBApO3HABUOI EKCHEPTH3H, TOOTO BH3HAYCHHS
NPUHAJICKHOCTI TPOAYKIIT a00 NEesIKOi KUIBKOCTI TOBAPHHUX OJUHHUIb OJHOTO
Ty (Mapku, MoJelli, copTy a0o BHJY); BCTQHOBJIEHHS BiJIIOBIIHOCTI
XapaKTEPUCTHK, SKi 3a3HAYCHI B iH(opMaIlii mpo MpOoAYKIIio, sKka 3adikcoBaHa
Ha YIaKoBII TOBapy (ETHUKETII, SPIUKy, camoMy BupoOy). DopmyBaHHA
BIJIBHOT'O PUHKY B YKpaiHi akTyaJIbHOIO IPOOJIEMOIO € BUBYCHHSI BIIACTUBOCTEN
TOBapiB, BCTAaHOBJICHHS iX HATYpaIbHOCTI Ta BHABICHHA MigPOOOK.
InenTHdikarist ToBapiB € BaXXJIMBOIO A1€10 PHU OIIHIIN SKOCTi Ta BCTAHOBJICHHS
X BIJMOBIZHOCTI €TaJOHY a00 BUMOTraM, SIKi IepeadavyaroThesi B CTaHIapTaxX
abo iHmiH pokyMmeHTauii. ImeHTHdikamis BuMmarae 06araTOoCTOPOHHIX
JIOCTIIKEHb TOBAPO3HABIIMHU-EKCIIEPTAMH, 8 TAKOXK BUCOKOKBATi(hiKOBaHUMH
BYEHUMH-eKcriepTaMu. OCKUIBKU pe3yibTaTH ieHTH(DIKAIIl TOro 4u iHIIOro
BUpOOY BHBYAIOTHCS | HA OCHOBI IHOTO aHalli3y POOJISATH BiAMIOBIHI BUCHOBKH.

ToMy, OCHOBHOIO METOI0 JaHOTO BHCTYIy € BHpIIIEHHS IIpoOIeM
inenTudikanii ToBapiB, NMPaBWIBHICTH i MPOBEICHHS, 3 METOI JIKBijamii
HESIKICHOI Ta HEBIONOBITHOI MPOIYKI[I, IO y CBOK Yepry 3a0e3leyuTh
MPaBUIBHICTH TOJANBIIOTO MOCTIKEHHS Ta BH3HAYCHHS BapTOCTI 00 €KTIB
JIOCITiJPKEHHSI.

BpaxoByroun 3a3HaueHe, MOCTa€ HEOOXITHICTH OCTIKCHHS TOHSITTS
«imeHTH(diKamis» B HOPMATHBHIA 1 HAayKOBii miteparypi. BiamomimHo 0
MOJIO)KEHb HAIlIOHAILHOTO 3aKOHOJABCTBA, iAeHTH(IKAllig — Tpoleaypa
MiATBEPKCHHS BIAMOBIIHOCTI OPraHOJICNTHYHUX, 010J0TTYHUX, (I3HYHUX Ta
XIMIYHHX TTapaMeTpiB i BIACTUBOCTEH, CIeNM(IgHMX I JAHOTO BHIY, THM
napameTrpam 1 BJIaCTHBOCTSIM, SIKI 3a3HAYAIOTHCS MPHU €TUKETYBaHHI 00’ €KTY
JIOCHIJDKEHHS, a TaKOX IMpOoIeaypa MiIATBEpKEeHHsI 3aralbHOBU3HAHOI Ha3BH
JTAaHOTO BHWIY, TOProBeNbHOI Mapku Ta/abo KomepmiHOro (JipmMoBOro)
HaliMeHyBaHHSA [5].

Y  JOBiIHMKY TOBapO3HAaBIsl HAJAEThCS HACTYNHE BU3HAYCHHS:
ineHTH(IKaIls — 1Ie BU3HAYCHHS BiIIIOBITHOCTI MOKAa3HHUKIB SKOCTI Xap4OBUX
NPOIYKTIB Ta MPOIOBOJILYOI CHPOBHHM NOKa3HUKAM, YCTAaHOBICHUM Y
HOPMaTHBHIH Ta TEXHIYHIN TOKyMEHTallil BAPOOHUKA Xap4OBHX ITPOIYKTIB 41
HaBeJeHUM B iHpoOpMamii Mmpo i TNPOAYKTH, a TaKOX BH3HAUCHHS
BiJIIOBiTHOCTI Xap4OBUX MPOIYKTIB i MPOAOBOIBUOI CHPOBHHN BCTAHOBIICHIH
3arajbHii Ha3Bi 3 MeTOIO cepTudikauii [2].
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Ha nymky B.. IlaBmoBa Ta JI.M. AkimMOBOi, ToBapHa ineHTHiKamis
MONIITa€ 'y BCTAaHOBJCHHI BIITOBITHOCTI TOBapy i3 3aCTOCYBaHHSIM
EJIEKTPOHHUX 3ac00iB 0OMiHYy iH(pOpMAIl€0 Ui 3a3HaYCHHS Ha MPOJYKIIii,
YIaKoBIli, TOBAPHHUX 4YeKax Il BUPOOHUKA Ta KpaiHHU ITOXOKECHHS, OCHOBHUX
SKICHUX Ta KUTBKICHUX XapakTepUCTUK, IO BHU3HAYAIOTH HOTO CIIOKUBYI
BJIACTHBOCTI, HaJIWHICTh, TEPMiHM 30epiraHHs, BUKOPHCTAHHS, ESKOJIOTIYHI
KOMIIOHEHTH Ta criocoOu yTwtizanii [4, ¢. 26].

Ilin imeHTH(]IKAIi€EI0 TOBapiB PO3YMIETBCA TMPOIEC BCTAHOBJICHHS
BiJIOBITHOCTI KOHKPETHUX TOBAPIB, AKi € 00’€KTaMU MDKHApPOIHUX Iepeaad,
HaliMEHYBaHHIO Ta OIUCY TOBapiB, BHECEHUX JIO CIHUCKIB TOBapiB, MLIO
HIUTATaI0Th IeP)KaBHOMY SKCIIOPTHOMY KOHTPOIIO (CT. 5 3akoHy YKpaiHH Bij
20.02.2003 p. Ne 549-1V «lIpo nepxaBHHH KOHTPOJIH 32 MIKHAPOIHUMHU
nepefayaMu  TOBapiB  BIMCHKOBOTO  MPHM3HAYCHHS Ta  MOJBIHHOIO
BHUKOPHCTaHH» [6]). 3TiHO i3 3a3HAYCHUM 3aKOHOM, IIEH MPOIIEC € OJHUM 3
HaWBaXJIMBIIINX METOMIB 3IIMCHEHHS AEP>KaBHOTO €KCIOPTHOTO KOHTPOJIO,
OCKIJIBKM 3a HOro pe3y/ibTaTaMH IHIIIIOEThCS IE€BHA MPOIEIypa TaKOro
KOHTpOJIIO, a0 TNPUHMAETHCS PIMICHHSA TPO BIJICYTHICTH HEOOXITHOCTI Y
HhOMY. ImeHTHiKaIi0 ToBapiB 3IiHCHIOE [lepKEKCTIOPTKOHTPOIbh YKpaiHH
(n. 13 mocranoBu Kabinery MinictpiB Ykpainu Big 05.07.1997 p. Ne 767
«IIpo 3arBepmxenHst [1onoXkeHHS MPO MOPSIOK MPOBEIEHHS EKCIIEPTU3U B
ramy3i [ep>KaBHOTO eKCIOPTHOTO KOHTpodro» [7]), a «momepemHto
ineHTH(IKaIiIO TOBapiBY», TOOTO iNeHTH(]IKALIIO, KA [epely€e 3BEPHEHHIO 10
JIepKEKCIIOPTKOHTPOIO ~ YKpaiHW, 3MAIHCHIOE 0OE3MOCepeIHhO  CyO’€KT
rocrnoJapioBanHs YKpaiHu. Y kpaiHax €Bpormeiicbkoro Cor3y pexumM
KOHTPOJIIO HaJl EKCIIOPTOM TOBAPIB.

Takum yrHOM, ineHTH(DIKALS — 116 BU3HAYCHHS BiIIOBITHOCTI TOBapy (200
iHmoro o0’ekta) iHpOpMamii Mpo HBOTO, BHABICHHA TOTO, IO TOBap
BIJMIOBI/Ia€ XapaKTepPUCTHKaM, SKI 3a3Ha4eHI Ha MapKyBaHHI, y TOBapHO-
CYIPOBITHHX, HOPMaTUBHUX Ta IHIINX JOKYMEHTAX.

OcHoBHa MeTa ineHTHdikamii TOBapiB — II€ 3aXHCT CHOXHBada BiJ
MOJKJIMBOCTI MPHUIO0AHHSA HESKICHUX TOBapiB, 3aXHCT Bil HETOOPOCOBICHOTO
BUpOOHMKAa abo0 TocTayanbHKMKa, 3a0e3nedeHHs Oe3leKu TOBapiB IS
HABKOJIMIIHBOTO CEPEIOBHILA, 370POB’ S Ta KUTTS CIIOKHBAYA.

Ho indopmamiitHux Kepen igeHTHgikanii TOBapiB  BITHOCATHCA
HOpPMaTHBHI JIOKyMeHTH (craHnmapt, TY, mpaBuna i1 iH.), perjaMeHTyooui
TTOKAa3HUKH SIKOCTI, SIKI MOXKYTh OyTH BUKOPUCTaHI JuIsl iteHTHIKaIl a TaKoX
TEXHIYHI JOKyMEHTH, Yy TOMY 4YHCIi TOBapHO-CYNpOBiIHI (HaKIaIHi,
cepTH(ikaTH, SKICHI IIOCBIJUYEHHs, KEPIBHHUIITBO 10 €KCILTyaTallii, HacnopTy i
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T.I1.), @ TAKOXX LITPUXOBE KOJyBaHHs. B CydacHHX TOProBHX BiTHOCHHAX KOKEH
TOBap, MapajelbHO 3 (QI3MIHUM ICHYBaHHSAM, Ma€ CBO€ «BIpTyalbHE
BiTOOpakeHHs» Yy KOMII'IOTEPHHX CHCTeMax IIANPHEMCTB, y SKHX TOBap
OOJTIKOBYETBCS 1y IKUX (PIKCYETHCS KOKHA orepaitis 3 ToBapoM. Hociem Takoro
«BimoOpaxkeHHs» € imeHTH(iKamiHHUI HOMEp y CBITOBif cucTeMi
aBTOMATUYHOI ileHTUdIKalii i enekTpoHHOro oOMiHy iHpopmamiero (GS1),
1110 HE MOKe OYTH NPUCBOEHUH Oy/1b-SIKOMY 1HIIOMY TOBapy Y CBITi.

Po3pisasroTh HacTYyIHI BuaM ineHTUdiKamii [1; 3; 4]:

— CIIO’KHMBAIbKa;

— TOBapHO-NIAPTHOHHAs (TOBApPHOT MapTii);

— acOpTUMEHTHA (BUIOBA);

— SIKICHA;

— COpTOBa;

— crienianbHa

ToBapHo-mapriiftHa (TOBapHOI mapTil) imeHTH]IKamisEs — OOWH 3
HaWCKIAAHIIIMX BHOIB  JISUIBHOCTI, B XOJl SKOi  BCTAHOBIIIOETHCS
NPUHAJIEKHICT TPEACTABICHOI YacTMHM ToBapy (3'emHaHoi mpobw,
CEPeIHBOTO 3pa3Ka, OMMHUYHHUX CK3EMILUTSIPiB) KOHKPETHOI TOBAPHOI MapTii.

AcopTuMeHTHA (BHI0BA) imeHTH(]IKALlIS — [[¢ BCTAHOBJICHHS BiIMOBIIHOCTI
HaliMEeHyBaHHSI TOBapy I0 aCOPTHMMEHTHIH MPUHAIEKHOCTI, 110 00YMOBIIOE
IO MIPEe. IBISIOTHCS 0 HHOTO BUMOTH. Llei Bun inenTndikarii 3acTOCOBYEThCA
JUIs TATBEPPKEHHS BiIMOBIIHOCTI TOBapy WOro HaiiMEHyBaHHIO IPU BCIX
BHJaX OIIIHHOI MisTIbHOCTI, aJie OCOONHMBE 3HAYCHHS BiH Ma€ MPH MUTHIN
inentuikarnii mus BcraHoBieHHs koxy mo YKT 3E]] i ceprudikarii ToBapis.

CoproBa imeHTH(]IKAIisI — II€ BCTAHOBICHHS BiAMOBIAHOCTI BHMOTaM
SKOCTI, repeadaueHM HOPMAaTUBHOIO JIOKYMEHTALIEI0 Uil TOro abo iHIIOro
COpPTY TOBapy, Iicis MPOBENEHHS acOPTHMEHTHOI imeHTudikamii. Lled Bux
inenTudikanii H03BOJsIE BUSBUTH HASBHICTH JOIYCTUMHX 1 HETPHUITYCTHMHUX
JedeKTiB, a TaKoX BiJIMOBIHICTE TOBapHOMY COPTY (Kiacy), BKa3aHOMY Ha
MapKyBaHHi a0 B CYNPOBITHUX JOKyMEHTaX.

CrientiasibHa ineHTH(]IKAMiS — BCTAHOBICHHS BiTHOIICHHS TaHOTO BHPOOY
IO TIepeITiKy 3a00pOHEHHX JI0 pealtizallii ToBapiB, ab0o 10 TOBapiB, MO0 MAKOTh
Ti 200 iHITi 0OMeXKEeHHs (KBOTYBaHHS, JIIICH3YBaHH 1 T.IL.).

BapTo 3a3HaunTH, 10 IPAKTUYHO BC1 BUIH €KCIIEPTU3H POIIOYNHAIOTHCS 3
inenTudikamii ToBapiB, a caMmy mnpoueaypy iAeHTH(IKalil NOYMHAIOTH i3
(hopMyITIOBaHHS METH Ta BHU3HAUYCHHS KPUTEPIiB imeHTH(IKaIil KOHKPETHHX
ToBapiB [1, c. 393].
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Kpurtepii inenTndikanii — XxapakTepuCTHKH IEBHOTO TOBApY, L0 AAIOTh 3MOTY
BCTaHOBHUTH HOTO BiIMOBIMHICTE 3pa3Ky, iH(opMarlii, 3a3HadeHi Ha MapKyBaHHI,
y HOpPMAaTHBHHX Ta TOBAPHO-CYIPOBITHHUX JAOKYMEHTAX, & TAKOXK MPHHAIEKHOCTI
J0 TPy OJHOPIAHUX ToBapiB. [yl OTpHMaHHS HAHTOYHILIOTO pe3yJIbTaTy
TOBapO3HABIII 32CTOCOBYIOTH KiJIbKa KPUTEPiiB imeHTH(IKaIlii, sIKi TOBHHHI OyTH
00’ EKTUBHUAMH 1 HE3AJICKHUMH BiJl Cy0’ €KTHBHUX TAHUX JTOCITITHHKA, 3 TAKOXK 100
y pasi migpoOKu (ambCUdiKallis He Majia CEHCY.

B sxocti kpuTepiiB ineHTH}IKAIT MatOTh OyTH 00paHi TUTPKU MOKA3HHUKH,
SIKi BIATIOBiAIOTH HACTYITHUM BHMOTaM:

— THIIOBICTH JUIi KOHKPETHOTO BHJY TOBapy a00 OJHOPINHOI Tpymnu
TIPOAYKIIii;

— HalilMEHYBaHHS;

— 00'€KTHBHICTb;

— BIATBOPIOBAHICTB;

— MOXIIUBICTH TTEPEBIPKU.

B noganemomy 37iiicHIOIOTE BUOIp 3ac00iB 1IeHTU(IKALIT TOBAPIB, SIKUMU
€ HOpPMaTHBHI JTOKYMEHTH, MapKyBaHHs;, TOBAPHO-CYIPOBIHI TOKYMEHTH Ta
iHmIi 3acobu iH(opmartii. JominsHO 3a3HAYUTH, 0 [T BU3HAYCHHS 00’ €KTIiB
JOCITIZDKEHHST BXITUBUM 3aco0aM ifieHTH(dIKalil € MapKyBaHHs, SKE€ MICTHTh
BClO iH(OpMAIliF0 Tpo ToBap (HAHMCHYBaHHS, BUJ, COPT TOBAapy, XIMiYHHIA
CKJIaJl, TOIIO) 1 IKY MOXKHA BUKOPUCTATH 3 METOIO ieHTH(DiKaIIii.

VY npornenypi imenTudikamii ToBapiB € BHOIp MOKa3HUKIB iAeHTHGIKAIT
TOBapiB — SIKICHUX 200 KIJTbKICHUX XapaKTEPUCTUK TOBapY, 10 MiITBEPIKYIOTh
BIMMOBIMHICTE 3a TeBHUM KputepieM. [lis  imeHtudikamii  ToOBapiB
BUKOPHCTOBYIOTBCS Pi3HI CIIOCOOH, SIKi TPYHTYIOTBCS HAa OPTraHOJCHTHYHHX,
¢i3uKo-XiMIYHMX Ta MIKpOOIONOTiYHMX NOKa3HUKax. OpraHoyienTuuHi
TTOKa3HUKH SKOCTI BH3HAYAIOTHCS 32 JJOTIOMOTOI0 OPTaHiB 4y TTS: popma, KOJIip,
CTaH TOBEPXHi, CMakK, 3alax, KOHCHCTCHIlsS TOmo. 3a (i3HKO-XIMIYHHUMU
MOKa3HUKaMH BU3HAYAIOTh MMUTOMY Bary, MIUIbHICTh, TEMIIEPATypy TOIUICHHS,
MacoBy 4YacTKy BOAM, IyKpy, KyXOHHOi coOJli, JKHpy Tompo. 3a
MiKpOOiOJIOTIYHUMHE — BMICT CalbMOHEIN, OaKTepill KUIITKOBOI MaJIMYKH TOIIIO.
Hami 3niiicHioloTh BuOiIp MeToaiB imeHTH¢ikamii ToBapiB. OCHOBHUMHU
MeToJaMH iNeHTH(IKaIil TOBapiB €: aHANITHYHI a00 aHalli3 JOKYMCHTIB
(MeTonu BU3HAYCHHS BiAMOBIIHOCTI TOBapy BUMOTaM HOPMATHUBHOI, TEXHITHOT
Ta TOBAPHOCYNPOBIJAHOI JOKYMEHTalii 3a BHU3HAYCHUMH TOKa3HHKAaMH);
EKCIEepPTHI (METOIM TOBAPO3HABYOI EKCIICPTHU3H, SIKi 3/IIHCHIOIOTHCS Ha OCHOBI
pIlICHHS, NPUHHATOTO eKCIepTaMH, Ta TIPYHTYIOTbCS HA BH3HAYCHHI
MMOKA3HUKIB 3a BCTAHOBJICHUMH KPHUTEPISIMA TPYIOK EKCIEPTiB); EKCIpec-
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MeToH (TIPUCKOPEHI METOAH, SIKi JTA0Th iH(OPMAII0 PO ITOKa3HUKU SKOCTI
TOBapy B KOPOTIIMU TEPMiH, aHDXK 3a 3BHYAIHUX METOJIB); OPTaHOJEITHYHI
(MeTomM BH3HAYCHHS 3HAYCHb ITOKA3HHUKIB BIAMOBIAHOCTI TOBapy 3a
BCTaHOBJICHUMH KPHUTEPISIMH Ha OCHOBI aHaJi3y CHPUHHATTS OpraHiB 4yTTiB
JIOWHN); BUMIpPIOBaJIbHI 200 Pi3uK0-XiMiuHI (METOTH, SIKi BHKOPHCTOBYIOTHCS
JUIs. BCTAaHOBJICHHS JIIHCHUX 3HAU€Hb BJIIACTUBOCTEH TOBAapiB 32 BU3HAYCHUMHU
nokasHukamu) [1, c. 394].

Came inentudikanis € iHCTpyMEHTOM BU3HaUeHHs (anbcudikarii. 3aBasku
imenTudikamii TOBapiB IMOAO0 IX AaCOPTHUMEHTHOI MPHUHAIEKHOCTI Ta
MOXO/DKCHHS, a TaKOX KUIbKICHUM BUMIPIOBaHHSAM Yyciel ToBapHOI maprii
(TmepeBakyBaHHAM, TEPEPaXyHKOM TOIIO) MOXKHA BHSBHTH (arbCU(iKOBaHI
MapKyBaHHS W YIIAKOBKYy, a TaKOXX PI3HOMAaHITHI ITOKYMEHTH, HacaMIepesn
HaKJIa/iHi Ta cepTUdikaTy.

B Toi1 e yac, icHye psi ipobiieM, TT0B’sI3aHKX 3 1IeHTH(]IKAIIEI0 TOBAPIB.
Ha Hamry gyMKy, OCHOBHHMH 3 HUX €:

— HEJOCTaTHIN piBeHb pO3poOKHM HpoOiieMH ineHTHdiKalii SK sBHUIIA Ta
PO3po0OK MO0 OCHOB iMeHTH(IKAIl TOBapiB Ta YAOCKOHAICHHS 3acO0iB i
METOZIB 11 TPOBEACHHS;

— BIACYTHICTh CTaHIAPTHUX METOJUK I10 BH3HAYCHHIO ITOKA3HUKIB
BJIACTHBOCTEH TPOAYKLil, B SKMX OM 3aCTOCOBYBAJIMCH Cy4yacHi eKCIpec-
METOIM Ta BIAMOBIIHE 00JIaIHAHHST,

— BUCOKUI1 piBeHb I[iH Ha 00JaHaHHS, SKE JI03BOJISIE IPOBOIUTH LIBHJIKO
Ta €KOHOMIYHO JJOCIIi/PKEHHS! TOKa3HUKIB BIACTUBOCTEW MPOAYKIIi;

— BIICYTHICTP Ha MICIAX HE3aJCKHUX aKPEIUTOBAHUX EKCIEPTIB IO
OKpPEMHM TOBapHHUM IpyIaM;

B cydacHux ymoBax B YKpaiHi Ta B IHIINX KpaiHax ITiJIBUIIYOTHCS BUMOTH
CIIOXKHMBAYIB J0 SKOCTi TOBapiB, MO MOTpedye 3a0e3meueHHs] BHCOKOTO PiBHA
skocTi mpoaykiii. ITpoBeaeHHs sKICHOI imeHTHGIKAIT — AyXKe CKIAIHUH,
TpUBANUii poLec, KU NoTpedye MOCTIHHOTO OHOBIICHHS T YTOUHEHHSI.

OTxe, BHpINIEHHS 3a3HaYCHUX MPOOJIEM  JO3BOJHUTH  MiJBUIIUTH
e(eKTUBHICTH MTPOBEACHHS NpoLeAypH ineHTudikarii ToBapis. B cBoio uepry,
NpaBWIBHO TIpOBeAeHa iNeHTH(]IKalis TOBapiB JacTh 3MOTY BUSIBUTH Ta
JKBiyBaTH HESKICHY Ta HEBIIMOBIIHY MPOAYKIiIO HA MUIAXY IO CHOXKHBAYa.
Bona mo3Boisie MiIBHIMTH SKICTH TOBAapHOI MPOMYKMii, imeHTH(iKyBaTH ii
CHOXKMBauYaMH II0/I0 KpaiHHU MOXO/KEeHHS Ta (hipMU-BUPOOHHKA, 3a0€3MeUnTH
MPO30PIiCTh TPAHCKOPIOHHOTO MEPEMIllleHHs, IPUCKOPUTH IPOLEC KyIMiBIi-
MIPOAAXKy TOBAPIB Ta CIPHSIE MiIBUIICHHIO €KOJIOT19HOI if EKOHOMIYHOT O€31eKH
CIIOXKHBAYIB Ta COIIaIbHO-EKOHOMIYHOMY PO3BUTKY KpalHH.
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BUBIP MOJIEJI CACTEMHU IHCTUTYIIA CYIOBOI
EKCIEPTHU3H B YKPAIHI (ITEPEBATH TA PU3UKN)

Pedopma cynoBoi ekcriepTi3u B YKpaiHi TPHBAIMI Yac 3ajuIianacs 1mo3a
YBaror 3aKOHONABYOTro opraHy. [leski 3MiHH 1O HHHI YHHHOTO 3aKOHY
VYxpainu «IIpo cynoBy ekcnepTusy» HE 3aBXIU IOKpallyBajd CTaHOBHIIE
CYZIOBHX EKCIIEPTIB Ta 33I0BOJILHSIIH 3alIMTH 3aMOBHHUKIB Cy/JOBOI €KCIIEPTH3H,
HOCWJIM JWCKPHMIHAIIHAN XapakTep (30KpeMa, HEMOXIUBICTh HPOBEICHHS
KPUMIHAJICTUYHHUX, CYAOBO-MEAMYHUX 1 CYHOBO-IICUXIQTPUYHHUX CYHAOBHX
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EKCIepTHU3, a TAKOXK EKCIEPTH3 Y KPUMIHAIIbHOMY IPOBaKEHH] €KCIIepTaMH,
SKi He € MpamiBHUKaMH JIep>KaBHOI EKCIEPTHOI YCTAHOBH), HE B MOBHIN Mipi
BIIMOBIAJI JIIICHOMY CTaHy PO3BUTKY CYyJOBOI €KCIEPTH3H (0 IMX Tip
3aIMIIAETHCS HEBU3HAYCHUM B 3aKOHI CTaTyc CYyJOBO-CKCIIEPTHHX YCTAaHOB
He/lepKaBHUX (HOpM BIIACHOCTI, JIe TIPAIIOIOTh IPUBATHI CYJOBi €KCIIEPTH, 10
NPU3BOJUTH 10 TPABOBUX KONI3iH B pa3i 3allydyeHHS TaKHX YCTaHOB JI0
NIPOBEJICHHS CyI0BUX eKkcriepTu3). Hapasi B YkpaiHi )koJieH Jep>kaBHUH OpraH
HE BiIMOBimae 3a GopMyBaHHs €IMHOI Aep>KaBHOI MOMITHKH y cdepi CyIoBO-
eKCIIEPTHOI [iSUTBHOCTI, M0 MPHU3BOAWTH 1O IUCOANTaHCYy BCIO CYIOBO-
EKCIEePTHY CHCTEMY y 3B’S3KYy 3 HEY3TOJ/DKEHICTIO BIiIOMYOTrO0 HOPMAaTHBHO-
MPaBOBOTO PETYJIFOBAHHS.

Ha cporomni akTyanpHICTH pe)OpMyBaHHS CyIOBOi €KCIIEpTH3U 3100yia
3aCiIy’)KEHOTO0 BH3HaHHS: Ha po3risiai BepxoBnoi Paaum Ykpainu mnepeOyBae
4 mpoektn 3aKkoHy, SKi TependadaroTh pPEryJIIOBaHHS CyJI0BO-EKCIIEPTHOI
nmisotbHOCTI B YKpaiHi (NeNe 6284, 6284-1, 6284-2, 6284-3). Omaum 3
HAWTOJIOBHILIMX MHTaHb, B SIKOMY BKa3aHI IMPOEKTH MalOTh Pi3HI MiIXOIH, €
MOJIeNIb IHCTHTYLIH CyZOBOi EKCHepTH3W B VYKpaiHi, fKa € HalOuIbII
OOTPYHTOBAHOIO, JOINFHOIO Ta €QEeKTHBHOIO. Pe3ynbTaTH NpOBEICHHS
YHCENIBHUX JIMCKYCii, 00roBOpEeHb, aHKETYBaHb 1 y3aranbHeHb cepes GpaxoBoi
€KCIEePTHOI CIUIBHOTH, MPEACTaBHUKIB OpPraHiB J0OCYIOBOTO PO3CIiyBaHHS,
CyIly, aIBOKaTypH, HAYKOBIIiB CB1TYaTh PO HEOTHO3ZHAYHICTD IX CTABJIEHHS 11O
PI3HUX MOJIEJICH, 3a IKUMHU Ma€ (HYHKIIOHYBaTH CKCIIEPTHA rany3s. [IpoBeneHe
JlupekroparoM NpaBoOBOi IOJITHKH y cdepi Cyl0yCcTporo, CYJOYMHCTBA Ta
CyMDKHHX TPaBOBHX IHCTHTYTiB MiHicTepcTBa  FOCTHIIl  YKpaiHu
y3araJpbHEeHHS aHKeTyBaHHS cepel] (axoBoi ciabHOTH (MOHITOPHHTOBHH 3BIT,
2020) Bkazye, mio Oumbimicte pecnonaeHTiB  (51%) BHcTynaooTh 3a
pedopMyBaHHS CYIOBO-€KCIIEPTHOI CHCTEMH (ajie AYMKH MIOA0 HAMpPSIMKiB
pedopmyBaHHsT pi3HATBCA), a (49%) OaXalOTh 3aJIHUIIMTH 04y CHUCTEMY
OpraHi3aliiHO-yIIpaBIiHCHKOrO 3a0e3Mne4YeHHs, 36% ONMUTAHUX PECIIOH/ICHTIB
BKa3yIOTb, 1110 BAPTO CTBOPUTH €AMHHUI LICHTPAIBHUHI OpraH BUKOHABYO]I BJIAIN
3 METOI0 KOOpAWHAIII 1 KOHTPOJIO BCIX CYO’€KTIB CyIOBO-€KCIIEPTHOL
JUsUTBHOCTI, (DiHAHCYBaHHS X JisUIBHOCTI y repedadyeHoMy 3aKOHOM MOPSIIIKY,
13% — 3anpoBaguTH €IUHY EKCIEPTHO-KBAMi(DiKaiiHY KOMICIFO.

AHami3 CBITOBOi NpPakTUKHA Yy IIbOMY MHTAaHHI TaKOX CBITUUTH TIPO
BIJICYTHICTh €IMHOI TEHICHINI y MOOYIOBI CHCTEMH IHCTHUTYIH CyIOBOI
ekcriepTu3u. B uactuHi kpaiH — ne enuHa excneptHa ciyx6a (EcTowis,
[Bemist, Hopreris, bensris, [opryramnis, [pnannis, [TiBniuaa [pnannis Ta iv. —
npu Minictepctsi octuiii; Oinnsuamis, Crnosenis, CioBauyunHa, YTopIyHa,
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Cep0ist, Xopsaris Ta iH. — npu MiHicTepcTBI BHYTpilHIX crpas; PeciryGiika
Bimopyck — minmopsiakoBaHicTh [Ipe3umeHTy kpaiHu), B IHIIMX KpaiHax —
CHCTeMa EeKCIEePTHUX YCTAaHOB 3 pI3HUM BiJOMYUM IiIIOPSIKYBaHHSIM
(Icmawnis, IMonpima, Jlateis, JlutBa, MonnoBa, Himeuunna, Pymynis, Itamis,
OpaHris Ta iH.).

3 ypaxyBaHHSIM ICHYIOUYMX IIOTJISIIB MU CIIPOOYBaIM BHOKPEMHTH OCHOBHI
MOZIeJIi CHCTEMH IHCTHTYLIH CyIOBOI €KCIIEpPTH3H, IIOAO SIKHUX € MpPOHO3MIi
3aIpOBaKEHHS B HOBOMY 3aKoHi Ykpainu «IIpo cyIoBO-eKCIIepTHY JisUTbHICTBY.

1. Knacuuna (mpaouuyiiina) modens (Hapasi icHyoua B YKpaiHi, sKa
XapaKTePU3YEThCS JEICHTPAI3allif0 B MMOOYIOBI CHCTEMH EKCIIEPTHHX
YCTaHOB, (DYHKLIOHYBaHHIM Mepexki JIepKaBHUX i KOMyHAIBHUX €KCIIEPTHUX
YCTaHOB Ta CIyX0, MABIAOMYHX oOMedceHoMy 3axkoHom Koxy cy0’ckmig
(MiHICTEpPCTB Ta BIZIOMCTB), HAasBHICTIO BHYTPILIHBOBIJJOMYOTO IIPABOBOTO
peryiroBaHHs). Pisnosuou: a) 3 0OMEXEHHSIM NPUBAaTHUX E€KCHEPTIB B IpaBi
MIPOBE/ICHHS KPUMIHANICTUYHHX, CYIOBO-MEIUYHHX, CYIOBO-TICUXIaTpUYHHX
eKcriepTus; 0) 3 HallaHHSM IIPUBATHUM E€KCIIEpTaM IpaBa MPOBEACHHS CYJ0BO-
MEIMYHUX Ta KPUMIHAJIICTUYHUX EKCTIEPTH3 (32 BUKITIOUSHHSIM OKPEMHX T'PYII
00’€KTIB).

II. Heoknacuuna (onoenena mpaouyiitna) mooens (nependavae, sk i B
ToTiepeiHiil MoJieNti, JieleHTpali3amilo B NoOyA0BI CHUCTEMH EKCHEPTHUX
yCTaHOB, (YHKIIOHYBaHHS ICHYIOUOi Mepeki Jep)KaBHUX 1 KOMYHAaIbHUX
€KCIIEPTHUX YCTaHOB Ta CIIY>KO 3 MOXKJIMBICTIO CTBOPEHHS HOBUX EKCIIEPTHHX
YCTaHOB HeoOMediceHUM KOoaom ¢y ’exkmie (MIHICTEPCTB Ta BiJJOMCTB),
HASBHICTIO BHYTPIIIHBOBIIOMYOTO TPABOBOTO perymoBaHHS). Ha choromsi
I1HIIIIaTHBY CTBOPEHHSI CBOET BiTOMYOI €KCIIEPTHO] CITy>k0H Mae, 30kpema, JIbP.

111. Paoukanvnua modens (HoBa [t YKpaiHu, repeadadae eHTpatizaiio
LUIIXOM CTBOPEHHS €IMHOro LIeHTpanbHOro opraHy BHKOHABUOi BIagH —
JepxaBHOT ekcriepTHOI cityx0u (mianopsakosasoro KMY aco MIOY), sikwuii
Oyne 3abe3rnedyBaTH peaji3alilo Aep>KaBHOI MOJITHKU y cepi eKCIepTHOro
3a0e3nevyeHHs TpaBoOCyAsl 1 KoMy OyAyTh MiJNOpPSAIKOBaHI yci Bigomui
JepKaBHI Ta Hellep)KaBHI eKCIIEPTHI yCTaHOBH W NMPUBATHI CYA0OBI €KCIIEPTH, 3
skumu JIEC yknanatume yroam npo HaJaHHs IIOCIYT CYJIOBOT €KCIIEPTH3H Ta
3IiliCHIOBAaTUME iX OILIATY, a TaKkoX 3a0e3nedyBatuMe poboty LleHTpanbHOi
eKcnepTHo-KBamiikamiiHoi KOMICil 3 MeTOI0 TNPHCBOEHHS (T030aBICHHS)
kBami(ikaiii CyJOBUM eKclepTaMm, NPHUTATHEHHS IX 10 JAWUCIMIUIIHAPHOT
BiJIIOBITAIGHOCTI, 3IMCHEHHS KOHTPOJIO 3a OpraHi3ali€l0 iX MisuTbHOCTI,
3a0e3neyeHHs BeJIeHHs PeecTpiB aTeCTOBaHUX CYJIOBHX €KCIEPTIB Ta METOIHK
MIPOBECHHS CYJOBHUX CKCIICPTH3; OpraHi3allil IpoBeICHHs HAyKOBO-TOCIITHUX



128 | HaykoBo-mrpakTHYHA KOH(EPEHTIis

pobiT y ra;my3i cCymoBOI eKCIEpPTM3M Ta HOPMAaTHBHO-METOAMYHOTO
3a0e3neueH s CyTOBUX €KCIIEPTiB).

IV. 3mimana (wacmkoséo paouxanvha) moodeas (B OCHOBI MiCTHTH
KJIaCU4HY 200 HEOKJIACHYHY MOJIEIb 100 ICHYBaHHs PO3rally’KEeHOi CHCTEMU
BiJOMYHMX eKCIIEPTHUX YCTaHOB, aje 3 eJlEMeHTaMH MeHTpamizamii —
Bu3HaueHHsM MIOY enuHUM opraHoM, sikMi (OpMYe€ Jiep)KaBHY HOJNITHKY B
CYIOBO-EKCIIEPTHIH  ramy3i, a TakoX  3alpOBa/DKEHHSIM  €IMHHUX
kBaniikaiifHOro Ta JUCHUILTIHAPHOTO opraHiB (komicid) mpu MIOY, no
CKJIamy SIKHX B PIBHOMY CITIiBBITHOIICHHI OYAyTh BXOIUTH IPEICTABHUKH
PI3HHX BiJIOMCTB, 1110 MaIOTh Y MiANOPSIKYBaHHI EKCIIEPTHI YCTAHOBH, a TAKOXK
MIPEACTaBHUKH ITPUBATHOTO CEKTOPY CYIOBHX EKCIIEPTIB).

V. 3mazansna moodens (3acHOBaHa Ha ACIICHTPATI3AIIii PO3Tay’KEHOI CHCTEMH
BIJIOMUMX EKCIIEPTHHX YCTaHOB 3 Ti€I0 OCOOJMBICTIO, IO EKCIEPTHI YCTAHOBH,
IIIOPSAKOBAHI BIZJOMCTBaM, SIKI MaroTh (DYHKIII JOCYJOBOTO pO3CIiTyBaHHS,
3a0e3MeUyI0OTh BHUKIIOYHO TOTPEOM  BIATIOBIAHMX OpraHiB  JIOCYIOBOTO
PO3CITiTyBaHHS Y TPOBENCHHI CYJIOBHX CKCIEPTH3, 3aTy4YCHHI CICI[ATICTIB JI0
TIPOBEJICHHS CIITUMX Tl (excnepm 008UHYBAHEHHS, BUCHOBOK ODBUHYBAYCHHS).
KokeH 3 opraHiB (BiTOMCTB) 3 TAKUMH (DYHKITISIMH TTOBUHEH MaTH CBOIO €KCIICPTHY
ciyx0y. Ha BimMmiHy BiI I[bOro, €KCHEpTHI YCTAaHOBM Ta EKCIEPTH, sSKi He
MIIIOPSIKOBaHI TAKUM BiZJOMCTBaM (a came, ekcriepTHi ycraHosu MIOY, MO3y,
eKCTIepTHI yCTAaHOBH HeZepKaBHOI ()OPMH BIACHOCTI Ta MPHBATHI €KCIIEPTH) —
HaJIal0Th €KCIIEPTHI MOCIYTH 32 IPU3HAYSHHSM CYy/y Ta Ha 3aMOBJICHHS IHIIHX
0ci0 (opraniB) B Oyb-IKOMY 3 BHIIB TIPOBA/DKCHHS. EKcnepm 3axucmy, 6UCHOBOK
3aXUCITY, ALLMEPHAMUGHA eKCNEePMU3A, NOGMOPHA eKCNEPMU3a).

[epeBaryu, HEMONIKU Ta PU3MKU KOXHOI 3 Mojeneil mu chopMmyBanu y
BUTJISLIII TOPIBHSIBHOT TaOMHIII.

Bubip mopenni, sika Oyzae 3aknaaeHa B HoBuid 3akoH Ykpaiau «IIpo cymoBo-
eKCIIePTHY JisIbHICTB», Ma€ OyTH BEIbMH BHBa)KEHUM HE JIMIIE 3 TOUKH 30PY
nepeBar, a ¥ TSDKKOCTI THX HETaTMBHHMX HACIHiAKIB 1 PU3UKIB, SIKI MOXYTb
HacTaTd, IIOCTaBMBIIM TiX 3arpo3y Ha TPHUBAIMM dYac HaJeXHe
(YHKIIOHYBaHHS CyIOBO-EKCIIEPTHOI Tay3i B IiloMy. Baxmueum B mporeci
pedopMyBaHHS CHCTEMH IHCTHTYLIH CyIOBOI €KCHEPTH3U € JOTPUMaHHS
MPOLECYIFHOTO 3aKOHOJABCTBA (MOXKJIMBOCTI 30WMpaHHS Ta IIOJAHHSA
CTOpPOHAMH 10 CyAy JOKa3iB; BpaXyBaHHS IMPOIECYaTbHIX CTPOKIB TOIIO), a
TAaKOXX BHU3HAYEHHs OpraHy, BiINOBIJAIBLHOTO 32 (OPMYBaHHS €AUHOI
JIep)KaBHOI TMOMITHKK B Wil cdepi. 3 ypaxyBaHHSAM BHKJIAIEHOTO, OLIBII
JIOLUTBHOIO JUTS BIOPOBA/KEHHS B YKpAiHI MOXHA BBa)KaTH 3MillIaHy MOJETb
CUCTEMH 1HCTHUTYLIH CyIOBOT EKCIIEPTU3H.
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Tabmuns 1

Tun mMojeJii cucteMu iHCTUTY LI
CyI0BOI eKCIIePTH3M:

IH1i HeMoJIiKM Ta pU3HKH:

Kinacuuna

Heokacuuna

PagukanbHa

3mimana

3marajbHa

KOHKYPEHTHICTh €KCIIEPTIB Pi3HUX BiJOMCTB, IIIO
CIIpUsi€ SKOCTI CYJIOBUX €KCIIEPTU3

+

+

+

HasBHICTh albTEPHATUBH y BHOOpI Cy0’€KTiB
MPOBEICHHS CyJOBHUX €KCIIEPTH3 IS 3aMOBHUKA

KpiM OopraHiB

JI0CY10BOIO +
Ppo3cIiTyBaHHs

BHM3HAUYEHHSI IPABOBOI'0 CTATYCY HEJEP>KaBHUX
EKCIEePTHUX YCTAaHOB

+

YCYHEHHS TUCKpUMIiHAII] iHIINX OPTaHiB B
YTBOPCHHI eKCHEPTHUX YCTAHOB

I+

+

YCYHEHHS] PH3HKIB TIOPYLICHHS HE3aJIeKHOCTI
CYZOBOTO eKcIiepTa 3 60Ky KEepiBHHUKIB €KCIEPTHHX
YCTaHOB, BIIOMCTB 4yepe3 nepenady ix QyHKIil 3
oprasizariii MpUCBOEHHS 1 MO30aBICHHS
kBanidikauii cyJoBOro ekcrepra, 31iiCHeHHs
JIUCLHIUTIHAPHOTO MTPOBAIKESHHS €JMHUM JUTS BCIX
eKCHepTiB KBaTi(ikamiiHii Ta JUCHUILTIHAPHIN
KOMICiSIM 3 €JMHUM MOPSIKOM iX podoTH i
CIIPaBE/JIMBO BU3HAUYCHUM CKIIA/IOM

PO3MeXyBaHHs OpraHy, skuil Mae popmyBaTH
€/IMHY JICPXKaBHY MOJITHKY Y cepi cyaoBoi
€KCIIePTH3H, Ta OPTaHiB, sIKi Peali3yroTh L0
MOJITHKY

enuHi mpodeciiiHi BAMOTH MpU Ha0YTTi CTaTyCy
CYJ/IOBOTO eKCIIepTa

€IMHUN IS BCIX €KCIepTiB KBanidikamidHuii Ta
JMUCHIUIUTIHAPHUNA OPraH 3 €MUHUM TOPSAIKOM 1X
poboTH

yHidiKallis TOPSIAKY IPOBEACHHS SKCIICPTH3

3a0e3MmedYeHHs PIBHOCTI MK AEep>KaBHUMH i
HEZEP)KaBHUMH CYJJOBUMH €KCIIEPTaMU

(B MOXIIMBOCTSIX Ipo(eciiftHOI miIroTOBKHY,
MiIBHAIICHHS KBaTidiKarii, T0CTymy 10
NPOBE/ICHHS €KCIIePTU3 PI3HUX BHIB, MiJCTaB
MPUTSTHEHHS JI0 BiJNOBIIAJBHOCTI TOMIO)

€IMHI KpUTEPii B OIUIATI mparti
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(ITpomop>xeHHst Tabwmi 1)

Tun moaeni cucremu iHCTHTY MM s = -
CY0BOI eKCIepTH3H: g z 2| g =
g 5] = < =
= < <
o g | B &
1 15} = o= ™
= E = 5 g
. =l 2| & &
IH1i He0JIIKY Ta PU3MKU:
ONTUMI3alis KiTBKOCTI JepPKaBHUX €KCIICPTHUX
YCTaHOB, IITAaTHOI YHCEJIFHOCTI MPAIIOI0YNX B HIX +

eKCHepTiB 3 ypaxXyBaHHAM HaBaHTAXXCHHS 110
BUJax €KCOEPTU3, 110 pCFiOHaX

3MEHILIEHHs (PIHAHCOBMX BUTpAT JEPXKaBH 1010
YTPUMaHHS €KCIIEPTHUX YCTAHOB, Ki HE MalOTh - - + - -
JOCTaTHHOTO HABAHTAKCHHS

3a0e3MeueHHs PIBHOMIPHOCTI HABAHTAKEHHS HA
EKCIEpTIB, (B T.4. IIUIIXOM MOXITHBOCTI 3aIIpOBa/I- - - + - -
JKCHHSL «EJICKTPOHHOTO PO3MOJILTY EKCIICPTH3»)

MOJKJIUBICTD 301IbINICHHS PO3MIpY 3apIuiat
JCPIKaBHUM CY/IOBUM EKCIIEPTaM 3a paXyHOK - -+ - -
onTHMi3auii eKCIepPTHUX YCTaHOB

PIBHOMIpPHICTh MaTepialbHO-TEXHIYHOTO Ta
KaJpOBOTo 3a0e3NeUeHHs eKCIIEPTHUX YCTaHOB

YCYHEHHSI KOPYNIIHHNX (BHYTPIITHBOBIIOMYHIX)
PH3HUKIB (30KpeMa, He0O EKTHBHOCTI TIPOBEICHHS
CYZIOBO-MEJJMYHUX SKCIIEPTH3 Y CIIpaBax, e
CTOPOHOIO € MEANYHI TPALiBHUKH, OOBHHYBAJILHOTO - -+ - -
YXUILY, SIKUH € TIOTEHI[IHHIM B pa3i POBEACHHS
eKCIIePTH3 B eKCIEPTHIH YCTaHOBI TOTO K BiZJOMCTBA,
JIe 3MIMCHIOETHCS JOCYAOBE PO3CIIITYBaHHS Ta 1H.)

yHi(iKaIIis METOAUK NPOBEICHHS CYIOBHX EKCIIEPTU3
(s 3araNbHOBM3HAHUX HAYKOBOIO TA EKCIIEPTHOIO - S e -
CIIJIBHOTOIO Ta IIPAKTHYHO NEPeBIpEHUX)

LEHTPaJIi30BaHiCTh MPOLIECy opraHizauii i
KOHTPOJTIO 38 BUKOHAHHSIM HayKOBO-ZOCIIiJHUX

. - -+ - -
poOiT, 3 ypaxyBaHHSM MOTPeO MPAKTHKU
(B T.4. Ha KOHKYPCHHX 3aCa/Iax)
3pyUHICTH KOHTPOJIIO TISUTBHOCTI CY0’€KTIB CY/IOBO- +

eKCIIEPTHOI JISUTbHOCTI 33 €IMHUMU KPHTEPIsSIMU

iHIIi HeMO0JIIKN Ta PU3MKU:

HEBI/IIIOBIJHICTh IIPOMIOHOBAHOT CUCTEMU
eKCIEPTHUX YCTaHOB pe3ysbTaTaM peopMyBaHHS
MIPaBOOXOPOHHUX OPraHiB Ta HOBOCTBOPEHUM + - - + -
LEHTPAJILHUM OpraHaM BUKOHABYOi BJIa1
(ctBopennst BEB, pedopma CBY)
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3akinueHHs Tabwmi 1)

Tun mogesi cucreMu iHCTHTYIII S| = =
CY/IOBOi eKCIIePTH3H: S| E| 2| g =
S| 3| 5| & g
= < < §
S g | B
* ) = |
S| £ E| 2 g
M D g 22l on
IHuri Hexo0J1iKM Ta PU3UKHU: =
noTpedu y J0AaTKOBUX (HiHAHCOBHX BUTpPATAaX + |+ +
3 JIep’KaBHOTO OIOJKETy
PH3HK y3ypranii Cy0Boi eKCIIepTH3N €ANHUM +
MOHOIIOJIHUM JeP)KaBHUM OpPraHOM
HEraTHBHUH BIUIMB Ha IIPOLIEC POBEICHHS
CyIOBUX EKCIEPTHU3 MiJ yac peopMyBaHHS,
YTBOPEHHsI, peopraHizaiii, JiKBiAawii eKCIIepTHHX +
yCTaHOB, 0(OPMJIICHHS! HOBHX TIPABOBITHOCHH,
(opMyBaHHs anaparty opraHy (yCTaHOBH),
TaJbMyBaHHS HA HeBH3HAUCHUH dac
HOJNITHYHUH CYIPOTHB BiIOMCTB, SIKi MAIOTh Y wlow | e +
M AMOPSAKYBaHHI SKCIIEPTHI YCTaHOBH
Opak kBauTi(hikOBaHUX CKCIIEPTHUX KaJIPiB 3
MTOBHOTO TepeiKy HeOOXI1IHUX TSI OpraHy BHUIIB - - - - +
CYIOBHX EKCIIEPTH3

Sckopebkuii M.O.
cmyoenm Incmumymy npoxKypamypu ma KpumiHaibHoi iocmuyii,
Hayxosuii kepienuk: becnaabko LJI.
Kanouoam opuouyHux HayK, dCUCmenmxa,
Hayionanvnuti ropuouunuii ynieepcumem imeni Apocnasa Myopozo

BIJMOBA ITIPOKYPOPA BIJl IIITPUMAHHS
MYBJIYHOI'O OBBUHYBAUYEHHSI B CY I
MEPIIOI IHCTAHIIT: MPOLECYAJIBHA PEAJII3ALIS
TA IOMUJIKH Y 3ACTOCYBAHHI

B acmekti cynoBoi NpaKkTHKM THTaHHA BIIMOBH HPOKypopa Bif
MATPUMAaHHS TyOIIYHOTO OOBHHYBA4YEHHS B CyJIi IIEPIIOi iIHCTAHIIi MOMIIMBO
CMUIMBO Ha3BaTU TEOPETHYHHM, aJKe Take MpoLecyanbHe PilleHHS Maibhke He
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peai3yeThes MPOKYPOpaMH, K yHYaCHUKaMU KPUMIHAJIBHOTO [TPOBAPKEHHS Ta
YIOBHOBKEHUMH JIEPKABOIO ITyOTiTHIMH 0OBHHYBaYaMU.

Sk 3a3nagae Hikomaituyk I".A., cepes] yciX BHIaKiB 3MiHH MPABOBOT MO3HIIT
MPOKYpopa y CyAi, BiIMOBa MPOKYpopa Bij MiNTPUMaHHs ITyOJiYHOr0 OOBHHY-
BauCHHS TPAIULIEThCS BKpal DPiAKO, MPUKIANN TaKAX CHUTYallii € Mi3epHHUMHU.
Ix, 6e3 nepebinbIenHs, MOKHA MepepaxyBaTi Ha aNbLAX oHiei pyku [1].

Binnosigao no yactunu 1 crarri 340 KIIK Ykpainu [2], sIKIIo B pe3yabTarti
CYZOBOr0 O3Sy MPOKYpOp Hiiine NmepekOHaHHs, IO Hpej’sBIeHe 0coli
00BHHYBa4YCHHS HE MiATBEPDKYETHCS, BiH IMiCIs BUKOHAHHS BUMOT cTatTi 341
KIIK VYkpaiHu IOBHHEH BIIMOBUTHCS BiJl MiATPHUMAaHHS JEPKABHOTO
0OBHHYBAaYCHHS 1 BHKIACTH MOTHBH BiJIMOBH Y CBOili ITOCTAaHOBi, SKa
JIONYYa€eTHCS 10 MaTepialliB KPIMIHATBHOTO MTPOBAKEHHS.

[3 BKazaHOro IMOJIOKEHHS MOXKHAa BHOKPEMHTH KiIbKa CKJIAJ0BHX, IO
BU3HAYAIOTh CYTHICTh Ta IIPOLEC peamizalii NPOKypopoM BiIMOBH Bil
MiATPUMAHHS ITyOJIiYHOTO 0OBUHYBAYCHHS Y CY/Ii.

[Mo-nepmie, BigMOBa Bij MiATPUMaHHS ITyOJIIYHOTO OOBUHYBAUYEeHHS B Cy I
€ 000B’A3KOM TIPOKYpOpa, a HE HOro mpaBoM. 3akpilUIEHHS 3aKOHOJABIEM
0COOIMBOCTEH MPUUHATTSI TAKOTO PIilIEHHS caMe Y BUTIISAL MPOIECYaIbHOTO
000B’s13Ky, a He IpaBa NPOKypopa Ha BIIMOBY BiJ| MIATPUMAHHS MyOJIIYHOTO
0OBUHYBa4YeHHS € a0COJIIOTHO BUIIPABJAHUM Ta JIOTIYHUM, aJDKE CHPSIMOBaHE
HAa YHUKHEHHS DPO3LIHIOBAaHHS MOXKIIMBOCTI BiIMOBH [UIA IPOKypopa Bix
MIATPUMAHHS MyOIYHOTO0 OOBHHYBAYCHHS SIK CKJIQIOBOI HOT'O JAUCKPEHIHHUX
MOBHOBa)XEHb, a OTXE 1 MOJMJIMBOCTI BHOOpY BapiaHTy MOBEAIHKH:
MIPOAOBKCHHS IMiITPUMKA OOBHHYBA4YCHHS YU BiZIMOBH BiJl HHOTO.

B ToOlf Xe wac mocTae 3amMTaHHS MIOAO JOOPOCOBICHOCTI ITyONigHHIX
0OBUHYBaYIB Ta PO3yMIHHS TO'O MOMEHTY, JIiHii Ta/a00 BUPIIIANBEHOTO 0Ka3y,
0 COPOCTOBYE yci OOCTAaBMHH, TBEPHKCHHS Ta 3i0paHi CTOPOHOIO
00BHHYBauYeHHS y M&Xax J0CYIOBOTO PO3CIIiyBaHHS JOKa3H 1010 JOBEICHHS
moTii Ta/abo CKJIaay KPUMiHAIBHOTO MPABOIIOPYIIICHHS.

[Mo-mpyre, BimMoBa Bix miATPUMAaHHS IyOJTIYHOTO OOBHMHYBauCHHS
MO>KJIMBA JIMILE Ha eTalli CyIOBOTO PO3TILILY.

CyrmepewmBrM 3 JIAHOTO MUTaHHs € TBEpKEHHs Buitoro crerianizoBaHoro
cyny YKpaiHH 3 po3nIsiny LMBUIBHMX 1 KpUMIiHaIbHUX crpaB (dani — BCCY),
BHKJIaneHe y JiucTi Bix «03» sxoBTHs 2012 Ne 223-1430/0/4-12 «IIpo mopsimok
3MIMCHEHHS MIITOTOBYOTO CyJOBOTO NMPOBA/PKEHHS BiANoBiqHO 10 KpumiHasb-
HOT'O TPOIIECYaIBHOTO KOJIEKCY YKpaiHm» [3] 1e BKa3aHo, IO y MirOTOBYOMY
CYIOBOMY 3aciaHHi CyJ Ma€ TpaBO NPUHHATH PIMICHHS IPO 3aKPHUTTA
MPOBa/PKEHHS y BUIAJIKY BiJ]MOBH IIPOKypOpa BiJ| MiTPUMaHHs OOBHHYBAa4YCHHSI.
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[TocnimoBHMM BHCHOBKOM 3 JaHOTO IMTaHHS € TOH, SKOTO MiHILIN
Komomuun B. B., ta Tymansan A. P., mpoaHanmizyBaBIId BKa3aHWU JTUCT Ta
BKa3aBIIM, IO BigMOBa MPOKypopa BiA MiATPUMAHHSA JAEPKAaBHOTO
OOBMHYBAa4YCHHS JOIyCTUMA JIMIIE II0 3aKiHYEHHIO CYyIOBOTO PO3IIISAY
(sx eTamy, B MeXaX SKOTO BiOyBaeThCS JOCIIIKEHHS 3i0paHUX CTOpPOHAMU
nokasiB). Bigrak, mo3utiss BCCY 11010 MOXIMBOCTI IPOKYypOpa BiIMOBHUTHCS
BiJl MIATPHMAaHHS JEPXKaBHOTO OOBMHYBAa4YEHHs Ha CTajii MiIrOTOBYOrO
npoBa/pKeHHs (BUKIaaeHa B iHdopmauiitnomy mucti Ne 223-1430/0/4-12 Bin
«03» xoBTHA 2012 poky) motpedye yrouHeHHs [4].

JiiicHo, ajke HaBiTh CyTO OyKBaJbHE TIyMauyeHHs BKa3aHOI HOPMH Jla€
MACTaBH CTBEPPKYBaTH, IO MPOKYpOp MOXE IIHTH BHUCHOBKY IIPO
HEOOXiTHICTh BiIMOBH BiJ MIATPHMKH ITyOJiYHOTO OOBHHYBAd€HHS JIMIIE 32
pe3yJibTaMu TOCIIKCHHS TOKa3iB, 110 OYyJIM HaJaHi CTOPOHOIO 3aXHUCTY Ta iX
MIPOTHBAry JOKaszam, 1o Oysu 3i0paHi cTopoHOI0 0OBHMHYBaueHHs. [l yac
MiATOTOBYOTO 3aCiTaHHs, Ha TOBEACHHS ITiJCTaB I PHU3HAYCHHS CIIPABH IO
CYZIOBOT'O PO3IJISALY, CY/ly HE HaJJal0ThCS JIOKA3H, SIK CTOPOHOIO0 OOBUHYBaYEeHHS
TaK i CTOPOHOIO 3aXHCTY, & OTXKE Y CTOPOHH OOBHHYBAau€HHS HasBHI JIMIIE Ti
JOKa3M, M0 OYyJHM JOCTATHBOKO MIACTABOIO JUIS CKJIaJaHHS OOBHHYBAJIBHOTO
aKTy Ta HaIlpaBJICHHS HOTo JI0 CY/y, 0 BUKIIIOYAE BUCHOBKU MPOKYpoOpa Mpo
HEOOXiTHICTh BiIMOBH BiJI IiATPUMAHHS My OJIIYHOr0 OOBUHYBaYCHHS y CY/Ii Ha
CTaJlii MATOTOBYOTO CYIOBOTO 3aCiJaHHS.

[To-Tpere, BimMOBa BiA MiATPUMAaHHSA MyOJIYHOrO OOBUHYBAaYeHHS
BiIOYBA€ThCSl NUISIXOM IMPUHHATTS BIiANOBIAHOI HMOCTAaHOBM MPOKYpOpa, IO
JOJTy4Ya€ThCS 10 MaTepialliB KpUMiHAIBHOTO MPOBAKCHHS.

Bigmosigao no wactmuu 1 crarti 341 KIIK VYkpaiau, skmo B pe3ynbrarti
CYZIOBOTO PO3IJISAy MPOKYpPOp, KpiM BHUMAAKY, KOJHM HUAM € | eHepaibHUiA
TIPOKYpOp, Iiie MepeKOHaHHA, M0 HEOOXiTHO BIIMOBHTHCS Bifl IiITPHMaHHSI
JIep>KaBHOTO OOBMHYBAYEHHS, 3MIHHTH HOTO, BUCYHYTH IOJAaTKOBE OOBHHYBa-
YyeHHs1 a00 pO3MOYaTH IMPOBADKEHHS MO0 IOPHAMYHOI 0COOM, BiH TOBHHEH
TIOTOZINTH BiIOBIZHI TpoLecyallbHi JOKYMEHTH 3 IPOKYpOPOM BHILOTO PiBHSI.
Cyn 3a KITOTIOTaHHSIM TIPOKYPOpa BifKJIa/1a€ CyA0BE 3aCiTaHHs Ta HaJla€ TIPOKYPOpPY
Yac JuIsl CKJIJICHHS Ta ITIOTOJPKEHHS BIATIOBIJHUX MPOIECYaTbHUX JOKYMEHTIB.

Tobro, mpoKypop HE € TpolecyaJbHO CaMOCTIHHMM y TPHHHSATTI
«TEePETOMHOTOY» JUIS KPUMIHAJIFHOTO TPOBAHKEHHS PIlIEeHHS — BiIMOBH BilX
HiATPUMAaHHS yOJIIYHOr0 OOBUHYBa4YEHHSI.

B To0i1 e gac, IpoKypop BHUILOTO piBHS, Ma€ MpaBO HA HaJaHHS BiAMOBU
MIPOKYPOPY, IO 3AIHCHIOE MIATPUMKY ITyOJIIYHOTO OOBHHYBAaYCHHS y CYIi Ha
NOTO/KEHHSI TMOCTAaHOBM IPO  BIIMOBY BiJ MiATPHUMaHHS MyOJIYHOTO
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0OBUHYBa4YeHHS, III0 MaTUME HACIIAKOM: 1) yCYHEHHS BiJ y4acTi B CyZ0BOMY
PO3TIISIIL IPOKYpoOpa, SIKHH iHIIII0BaB Take MUTAHHS Ta 2) cCaMOCTIHHOI y4JacTi
NPOKypopa BUILIOrO PIBHS Yy TakOMYy IIPOBa/PKEHHI Y SIKOCTI MyOJIYHOTO
oOBuHYBaya a00 JOPYUYESHHS y4acTi iHIIOMY IIPOKYpPOPOBI.

He 3Baxaroun Ha Te, 0 3aKOHOAABIIEM OYJIO YITKO BU3HAYEHO MOPSIOK Ta
cnoci0® BiIMOBU MPOKypopa Bif MiIATPUMAHHS IyOJIiYHOTO OOBMHYBAuCHHS Y
Cy/i, Ha IPaKTHIi BUHUKAIOTh CUTYAIlii 3aHa/ITO ITMPOKOTO TIIyMa4yeHHs CyJI0M
HOPM IIPOLIECYaIbHOTO 3aKOHOJaBCTBA 1010 BKa3aHOT'O ITUTAHHS.

3okpeMa, yxsaoro [lonraBcskoro anesiiiHoro cymy Bin «3 1» ciumst 2020 poky
mo crpasi Ne 638/4399/15 [5] Oyno ckacoBaHo yxBanry KHIBCHKOTO paifOHHOTO
cyny M. IlomraBa Bim «10» cepmas 2018 poky mpo 3aKpWTTS KpHMiHATbHE
MPOBA/KEHHS Y 3B’3Ky 3 BIIMOBOIO CTOPOHH OOBHMHYBAYEHHS BiJl MiATPUMAHHS
0OBHHYBaueHHs1 y CIIpaBi. 3aKpHUBalO4YM KPUMiHAJIBHE MPOBAIKEHHS, CyJ1 IIEPIIOi
IHCTaHLI TpPHIIIOB 1O BHCHOBKY, IO HEOJHOPA30Ba HEsIBKA IPOKYPODIB,
MOTEPIIUTNX Ta iX MPEICTAaBHUKIB B CyJJOBE 3aCiTaHHs Ha CTafii ne0aTiB CBiTINTD
Tpo iX BiZIMOBY Bij MiATPUMAaHHS MyOJIiYHOTO OOBUHYBAuECHHSI.

3aJ0BONIBHAIOUHN alNEeJALINHY CKapry MpoKypopa Ta CKacoBYIOUM BKa3aHe
CyIIOBE pillIeHHS, CY[ alleJIAitHO1 IHCTaHIIii TIAIIOB aOCOMIOTHO IPaBUIIEHOTO
BHUCHOBKY TPO T€, 110 MPOKYPOPH IIiJ] 4ac CYJOBOI'0 PO3IIISAY KPUMIHAIBHOTO
NPOBAPKEHHSI HE BYMHSUIM JKOJHUX BH3HAUEHHX 3aKOHOM [ii, CIIPSIMOBaHUX
Ha BiIMOBY BiI MiATpUMaHHS Iep>KaBHOTO OOBMHYBadeHHSA. A caM 1O co0i
¢dakT HempuOyTTS MPOKYpOpa B CYIOBE 3acCiJaHHs, HaBiTh 0€3 MOBaKHHX
npuurH abo 0e3 MOBIAOMIICHHS PO NPUYMHHM HENpUOYyTTS, Ha BiAMIHY BiX
MOTEPIIJIOr0, HE MOXKE TPHUPIBHIOBATHCS JI0 BIIMOBH BiJ OOBHHYBauCHHS 1 HE
MOJKE€ MaTH HaCIiIKOM 3aKPHUTTS KpUMIHAJIBHOTO MIPOBAKEHHS 3 IIUX ITiJICTaB.

HeoOxinHO BKazaTu Hpo Te, IO MPUHHATTS MOJIOHMX CyIOBHX DILlIEHb
MIPU3BOUTE /10 HIBEIIOBaHHS MTPOIECYATBHIMH MPOIEAYPaMH Ta HaCIiIKaMH,
[0 HACTAIOTh 3@ PE3YNbTaTH NPUIHATTA THX YHM IHIIUX HPOLECYaIbHUX
pileHb. Y JaHOMY BHNAJKY CyIy He OyJio HaJjaHO IIOCTaHOBH PO BiJIMOBY Bij
MIATPUMAHHS TyONIYHOTO OOBHMHYBa4eHHS, IIOTO/KCHY 13 MPOKypOpOM
BHIIOTO PiBHS, HE OYJ0 pO3’SICHEHO MOTEPIIIOMY HOTO TPaBO MiATPHUMYBATH
OoOBUHYBa4YeHHS B CyJi, a OTXE IiJCTaBH JJIsi BHCHOBKY CyX PO BiJIMOBY
MIPOKypopa BiJx miATpUMaHHSI OOBHHYBaYeHHS OYJIH BiJCYTHI.

OxpeMo criag 3BepHYTH yBarm Ha TIPOLECyaJbHI HACIIIKH BiJIMOBH
MPOKypopa Bij MiATPUMaHHS MyOJIYHOrO OOBMHYBA4YCHHS Yy CyJIi Ta CyIOBE
pillICHHS, IKUM NPUHMAaEThCs TaKka BiMOBa.

Tax, BiamoBimHO mo myHKTY 2 yactuHH 2 ctarti 284 KIIK VYkpainwm,
KpUMiHaJIbHE MPOBAKEHHS 3aKPUBAETHCS CYJIOM, 30KpEMa y BHIAJIKY SKIIO
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MIPOKYPOp BIJMOBHBCS BiJ| MiATPHUMAaHHS JIep)KaBHOTO OOBHHYBAa4YEHHs, 3a
BHUHATKOM BHMAa KB, epenbauenux KIIK Ykpainu.

OTke, Ha iICTaB] paHiIIe 3a3HAYCHOT0, MOXKIIUBO IIHTH BUCHOBKIB IIPO T€,
0 711 IPOKypOopa BiIMOBA BiJi OOBUHYBAUEHHS € HE TIPaBOM, a 000B’SI3KOM,
SIKUM Mae OyTH BUKOHAHWHA 32 YMOBH HE MiATBEPIKCHHS OOBHHYBA4YCHHS i
yac CyIOBOrO pO3IJsAy, TOOTO SKINO 3a pe3yibTaTaMd JOCIIIKCHHS
JIOKa30BOTO MaTepiajly B paMKax 3MarajbHOTO CYAOBOTO IPOLECY ITPOKYPOP
nilfite BUCHOBKY, IO B JIHCHOCTI He Oylo TmoNii KPHMiHAIEHOTO
MIPaBOMOPYIICHHS, a00 B MiSHHI OCOOM BIACYTHIM CKIax KpPHMiHAIBHOTO
NPaBOINOPYILEHHS, Y JIOKa3iB HEAOCTATHHO JJIs JOBEICHHS HPUYETHOCTI
OOBHHYBAa4Y€HOT'0 JI0 KPUMiHAIBFHOTO IPABOMOPYIICHHS, [0 CTaJI0 MPEAMETOM
CYZOBOTO PO3TILALY.

Ha name nepekoHaHHsI, TIpolieCcyaabHUI NOPSJOK Y SIKOMY 3/iHCHIOETBCS
BiJ]MOBa NPOKYpOpa BiJ MiATPUMAaHHS MyOJIiYHOTO OOBMHYBAa4YeHHS B CYAi €
nmoctatHbo BperynboBaHUM KIIK Ykpainw, a romoBHE Ni€BUM 3 TOYKH 30PY
MOJJIMBOCTI H0T0 pearnizanii mpoKypopoM. €IMHOI0 POOJIEMOI0, SIKa TIOCTAE Y
MIPaBO3acTOCOBYIH MiSIIBHOCTI € BH3HAYEHHS IPOKYPOPOM TOTO CaMoro
MOMEHTY B Pe3yINIbTaTi CyI0BOTO PO3TIILY, IO IOPOIKY€E HOro 000B’ 130K HA
BIZIMOBY BiJI MOJAJIBIIOTO MiATPUMAaHHS MyOJIiYHOrO OOBHHYBa4YEHHS y CY/i,
0 OLIHIOETHCS 1 CIIPUHMAETHCSI MPOKYPOPOM CaMOCTIHHO, a OTKE HE MOXKe
OyTH 3aKOHOAABYO BH3HAUYCHUM.
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