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Problematic issues of the system of administrative penalties for the commission of domestic violence, failure
to comply a protective order or failure of corrective program are considered in the article. The points of view
of scientists about the system of administrative penalties for the commission of domestic violence and its im-
provement are analyzed. Specific proposals as to improvement of the legislation in the field of administrative
and legal regulation to counter domestic violence are provided.
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Problem Statement. A thorough investigation
of administrative-legal regulation of counter-
action of domestic violence and its improvement are
impossible without determination of a system of ad-
ministrative penalties for the commission of domes-
tic violence, failure to comply a protective order or
failure to pass a corrective program and its problem
features, since it is evident that the achievement of
the goal of the administrative responsibility in the
field of the phenomenon studied is directly inter-
connected with concrete administrative penalties.
Therefore we have to determine a system of ad-
ministrative penalties for the commission of domes-
tic violence, performance of their analysis, reveal
of certain problem issues in the application of these
penalties and giving certain proposals as to their
improvement. It is especially topical with regard to
adoption of the Law of Ukraine dated 12 February
2015 No. 187-VIII «On the amendments to the Code
of Ukraine of Administrative Violations as to settle-
ment of the issue of responsibility for the commis-
sion of domestic violence».

Analysis of the latest investigations and publi-
cations. Attention of many scientists was attracted
to the problem issues of application of the sys-
tem of administrative penalties for the commis-
sion of domestic violence, inter alia O.M. Bandur-
ka, YuP. Bytiak, M.A. Bondarenko, V.I. Vietrov,
LP. Holosnichenko, L.L. Hoholieva, L.V. Dorosh,
0O.V. Kovaliova, O.D. Kolomoiets, V.K. Kolpakov,
AT. Komziuk, V.I. Olefir, H.O. Ponomarenko,
V.M. Smitiienko, V.V. Stashys, L.O. Feshchenko,
N.B. Shamruk, S.S. Yatsenko and other scientists.
However, dispite of a great number of publications
in this range of problems, some issues remain un-
regulated and need further investigation.

Goal of the Article is to determine problem is-
sues of the system of administrative penalties for
the commission of domestic violence, by way of
consideration of different viewpoints of leading sci-
entists apropos of the system of administrative pen-
alties for the commission of domestic violence, as
well as in giving proposals as to the improvement of
the legislation in the sphere of administrative-legal
regulation of counteraction to domestic violence.

Contribution of basic concepts. The theory of
administrative law has accented many times that
achievement of the goal of administrative responsi-

bility, including counteraction of domestic violence,
is directly interconnected to concrete administrative
penalties, whose efficiency depends on the type of
administrative penalty and on the sufficiency of its
influence onto the legal awareness of the guilty, as
well as other persons with the purpose of preven-
tion of new or repeated administrative offences. It
therefore give rise to a problem of determination
of the efficiency of administrative sanctions for the
commission of the administrative offence, provided
by Article 173-2 Code of Ukraine On Administra-
tive Offences (hereinafter — CU0AQ).

As of today, the sanction of para.l Article 173-2
CU0AO provides for administrative penalties in
the form of community service work for the term
from thirty to forty hours or of administrative
arrest for the term till seven days. And in case
of the same actions commited by a person who
was during a year imposed administrative penalty
for an offence, provided by para 1 Article 173-2
CUo0AO, — community service work for the term
from forty to sixty hours or administrative de-
tention for the term till fifteen days. It should be
mentioned that in such form the sanction of the
analyzed Article CU0AO exists for a quite short
time, as it was amended by the Law of Ukraine
dated 12 February 2015 No. 187-VIII [1]. Before
the amendment the sanction for a unlawfull ac-
tion, determined by para. 1 Article 173-2 CU0AO
provided a penalty in form of a fine from three to
five tax-free minimums of citizens' income or com-
munity service work for the term from thirty to
forty hours, or co corrective work for the term till
one month with the deduction of twenty percent
from the wages, or of an administrative arrest for
the term till five days. In its turn, para. 2 Article
173-2 CU0AO provided for a penalty in the from
of fine from five to ten ax-free minimums of cit-
izens' income or community service work for the
term from forty to sixty hours, or corrective work
for the term from one mo two months h the deduc-
tion of twenty percent from the wages, or of an
administrative arrest for the term till fifteen days.

The adoption of the aforementioned Law is
seen to have eliminated the administrative pen-
alty in the form of fine and corrective work from
the sanction of para. 1 and para. 2 Article 173-2
CUo0AO. We should emphasize in this regard that
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the elimination of the mentioned administrative
penalties from the sanctions of the said Article was
preceded a long scientific discussion, and therefore
we have to analyse the eliminated penalties from
the sanctions of para. 1 and para. 2 Article 173-2
CU0AO and determine the negative and positive
aspects of their application.

A performed questioning of employees of the
police and courts of law showed that too small siz-
es of the sanctions have no positive result and no
contribution to the achievement of the chief over-
all objective of an administrative penalty that is
the individual and general prevention, aimed not
only at the aggressor in the family, where the vio-
lence is committed, but at other persons, who can
commit the said offence. Since the fine and correc-
tive work are administrative penalties of property
nature, the overwhelming majority of scientists,
whose researchers studied administrative respon-
sibility for the commission of domestic violence,
believe that the application of such administrative
penalties is not effective and purposeless, since the
offender’s property is mostly in the joint common
ownership of the spouses or in the joint common
ownership of the parents and children, and a re-
striction of the property rights of the offender will
simultaneously mean the restriction of the proper-
ty rights of the victim as well [2, p. 144; 3, p. 68-69].
In such a case, having once paid the fine for the
man, the victim woman will hardly apply to au-
thorities in case of repeated commissioning of the
violence towards her or children. And a deduc-
tion to the state budged of twenty percent of the
wages of the person, committed the domestic vio-
lence, will not facilitate the establishment of fami-
ly well-being either.

At the same time attention should be drawn to
the statistics of state court administration testify-
ing the fact that fines made almost 90% of all court
verdicts, brought in the fact of domestic violence
[4]. Thus, according to the statistical data of the
State Court Administration of Ukraine for 2014,
the number of considered cases of the adminis-
trative offence, provided by Article 173-2 CU0AO
made 81396. In the result of consideration of these
cases by the courts of law, 71911 persons were
brought to administrative responsibility. Among
them 63119 persons were imposed fines, 5528 per-
sons were imposed community service work, 66 —
corrective work, 3198 — arrest. According to statis-
tical data for the year 2015, before the amendment
to the law, the administrative penalty in the form
of a fine was imposed to 14910 persons, in the form
of corrective work — to 75, in the form of commu-
nity service work — to 12492, whereas arrests — to
2160 persons [5]. The given statistical data shows
that the corrective work is the least frequent ad-
ministrative penalty, imposed for the commission
of domestic violence before the amendment of the
sanction of Article 173-2 CU0AQO. We attribute this
to the fact that an overwhelming percentage of
domestic aggressors are the persons leading an im-
moral life, abusing alcohol, drugs, toxic substances,
and having no regular income, making the appli-
cation of the this type of administrative penalty to
them impossible.

Inexpediency of the application of this type of
penalty was stated in works of such scientists as
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D.M. Lukianets, O.A. Banchuk, V.P. Tymoshchuk,
IB. Koliushko, T.O. Kolomoiets.

On the opinion of .O. Kolomoiets, a depth anal-
ysis of properties of the very type of administra-
tive penalty, the legal bases of its imposition, real
requirements of enforcement indicates significant
obsolescence of existing regulatory models of cor-
rective work, many problems of the practice of ex-
ecution of orders on their imposition due to signif-
icant changes in the socio-economic realities of the
life, which virtually levelling the value of this type
administrative penalty of personal kind [6, p. 107].

In consideration of the mentioned above, we
support the legislator as to the elimination of the
community service tasks as a type of administra-
tive penalty from the sanctions of Article 173-2
CUO0AO.

Considering such type of administrative penalty,
as fine, we have to accentuate that a restriction of
ownership right of the person committed a domes-
tic violence, in the form of imposition a fine to him,
will not necessarily affect the ownership right and
interest of the victim, since according to Law of
Ukraine «On the prevention of domestic violence»
the family members coming within the purview of
this law are not only the persons being officially
married, or living as a family without official regis-
tration, their children under custody (guardianship,
trusteeship), but also the parents of direct or indi-
rect relationship subject to living together. In this
case they may have separate budget, thus an impo-
sition to the guilty persons of sanctions of property
nature will affect the victim in no way.

As it was mentioned above, having eliminated
the fine from the sanction of the Article CUcAO
under consideration, for the time being the law-
maker provides only two types of administrative
penalties for committing an offence, provided by
Article 173-2 CU0AO they are community service
works and administrative detention. But we cannot
disregard the fact, that according to the law, com-
munity service works shall not be imposed to the
persons, determined as disabled of groups I or II,
pregnant women, women, of 55 years old or more
and men of 60 years old or more, and the admin-
istrative detention cannot be applied to pregnant
women, women, having children younger 12 years
old, to persons younger 18 years old, disabled of
groups I or II [7]. Here emerges the question of
how the administrative responsibility can be im-
posed to the persons, who committed the offence,
provided by Article 173-2 CU0AO, and are dis-
abled of I or II group, or a woman older 55, or
having a child younger 12 years old. As we see,
the amendment of the law providing administra-
tive responsibility for the commission of domestic
violence, does not consider the mentioned aspects,
whereby complicating the process of enforcement
of the rule of law under consideration, and in some
cases bringing certain categories of persons to re-
sponsibility completely impossible.

In connection with the foregoing, we consider
necessary to return the administrative penalty in
the form of fine to the sanction of Article 173-2
CUO0AO as an alternative to such penalties, as com-
munity service and administrative detention. In this
case the administrative-tortuous norm studied de-
termines three types administrative penalties, their
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sizes, evidencing the possible individualization of
the penalty. It is the way giving the possibility to
choose a variant of administrative penalty for the
commission of domestic violence, failure to comply
a protective order or failure to pass the correction-
al program with due regard to a concrete circum-
stances, personality of the offender and relations
between the victim and the guilty persons.

As regards of community service work, it
should be notices that today it is the very type
of the penalty that is acknowledged by scientists
to be most purposeful for the commitment of the
offence studied. This is because, firstly, they are
not penalties limiting the property rights of a per-
son, and this, in its turn, effects the motivation of
application of the victim of domestic violence to a
law-enforcement authority. Second, an application
of this type of work will have a significant educa-
tional effect, because, as the practice shows, the
main work, that local self-government authorities
designate in this cases, is the maintenance of pub-
lic order in public (i.e. crowded) areas [8, p. 492].
Regarding the said administrative penalty, we
believe that it is appropriate that local authori-
ties to designate carrying out community service
work in the agencies and authorities entrusted to
implement the measures of preventing domestic
violence, which will facilitate more effective reali-
zation of the educational objectives of this penalty.

Considering the administrative penalty in the
form of administrative arrest, it should be no-
ticed that its application in the field of counterac-
tion of domestic violence is determined by majori-
ty of researches to be not quite appropriate. Thus
O.D. Kolomoiets points out, that administrative de-
tention should be used for the commission of do-
mestic violence as an extreme measure for both loss
of the offender’s wages in the work place and loss
of the work place by such person [8, c. 492]. In her
tern, O.V. Kovaliova points out, that application of
administrative arrest gives possibility to the victim
of domestic violence to take a rest from the ag-
gression from the part of the offender for a certain
time, while he serves administrative detention, but
when he returns home, he becomes more aggres-
sive, accusing the victim of domestic violence in his
having to serve the administrative detention. Next
time when the family faces violence, the victim,
most probably, will not apply to law-enforcement
authorities for the offence committed, since in such
a case she will suffer again [3, p. 69].

In supporting the scientists and world communi-
ty, who suppose necessary to criminalize any domes-
tic violence, we believe that the very administrative
detention as the strictest type of the administrative
penalty shall be applied to the guilty person, so far
as it relates to temporarily deprivation of liberty of
the guilty person till fifteen days and drawing the
guilty persons in community service (manual labour),
which should lead to the individual and general pre-
vention. Attention should be drawn to the impor-
tance of strengthening the administrative responsi-
bility for committing domestic violence, which has
been mentioned repeatedly in the literature. Thus
O. V. Kovaliova offered as far back as 2008 to es-
tablish the criminal responsibility with the admin-
istrative prejudicefor the commission of domestic
violence: after being brought to the administrative
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responsibility twice [9, p. 17]. K. Levchenko, the
President of the International Human Rights Orga-
nization “La Strada”, believes that “the only way out
in fighting against the domestic violence is to crim-
inalize the domestic violence, by making changes in
the Criminal Code of Ukraine, as demanded by the
Council of Europe Convention on preventing of the
violence towards women and domestic violence and
combating these phenomena these [4]

It also should be mentioned, that our ques-
tioning of policemen us evidences the necessity
to strengthen the administrative sanctions for the
commission of domestic violence. Thus 84% of po-
licemen think that the sanctions of Article 173-2
CUO0AOQO are not very effective and fully support
the offer to establish the criminal responsibility
with the administrative prejudice for the commis-
sion of domestic violence.

We also believe necessary to strengthen the re-
sponsibility for the commission of domestic violence.
However, in our opinion, the measures of the crim-
inal responsibility should be used after individual
preventive measures, usage of all existing methods,
technologies and programs for combating the do-
mestic violence, aimed at saving the family due to a
settlement of the conflict, because the matter con-
cerns the family institution. And only in the case
when such measures are unsuccessful, and the per-
son commits domestic violence again, we shall apply
the measures of criminal responsibility.

Making changes in the law can be explained by
the followings: 1) the necessity of bringing legis-
lation in the field of counteraction of domestic vi-
olence to the international standards; 2) statistical
data, which evidences a very high rate of repeat-
ed commission of domestic violence during a short
period of time. We should also understand that no
government authority can give precise statistical
data, because a large number of victims, suffering
from the domestic violence, simply not apply to
the authorities; 3) the necessity of effective de-
fence of victims of domestic violence, because an
act having a body of an administrative offence
may be followed by an act having a body of crime
and may lead to socially dangerous consequences
that could have been prevented.

As it has already been mentioned before, the
administrative penalties were the subject matter
of researches of different scientists, who suggest-
ed their own vision of the penalty for commission-
ing the offense, provided by Article 173-2 CU0AO.
Thus O.D. Kolomoiets suggested making changes
to the CU0AO in the part of expanding the type
of the administrative penalties, i.e. supplement the
provisions, which may set the special demands to
the behaviour of the person, committed the do-
mestic violence. The main idea of these demands
may involve both a restriction of certain rights of
the offender and an obligation e.g. a prohibition to
buy, to have, to carry and to use firearms or any
kind of weapons, or to make the offender come to
agencies of internal affairs from one to four times
per month for a preventive conversation [8, p. 493].
O.V. Kovaliova, in her turn, suggested, along with
the community service and administrative arrest as
the administrative responsibility for the commission
of a domestic violence or failure to comply a pro-
tective order, using the compulsion programs of the
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social rehabilitation for the person, who committed
domestic violence, with the aim of transition from
the punitive function of the legal prescriptions to
the renewed one in the system of the protection of
the rights and freedoms of the persons, who suf-
fered from the domestic violence [3, p. 71]. At the
same time, we should emphasize that nowadays the
legislation provides for the person to pass a correc-
tive program that can be considered as an analogy
to O. V. Kovaliova's offer. However, this program is
enforced to those offenders, who committed the do-
mestic violence repeatedly after an official warning
to him on the intolerance to the commission of such
acts. We believe that such programs should be ap-
plied to the person right after the first commission
of domestic violence.

We consider the offers of O. D. Kolomoiets and
O. V. Kovaliova to be quite reasonable, and believe
that their introduction to the legislation of our
country will have a positive effect and facilitate a
quality counteraction to domestic violence.

Also, we think that the system of administrative
penalties for the commission of the domestic violence
should have a complex of measures aimed at the
counteraction to the studied phenomenon, including
not only the punitive sanctions (fine, community ser-
vice, administrative detention), but also the penal-
ties, which have cautionary and preventive effect
for the family aggressors, that will not only corre-
spond to the goal of the administrative penalty by
way of the exclusion of commission by them of new
acts of domestic violence, but also the prevention of
criminally-punished acts which may result from the
commission of domestic violence. Only such complex
system of administrative penalties, which has several
types of punished and several types of cautionary
and preventive administrative penalties, to our opin-
ion, will provide an effective counteraction to do-
mestic violence, since a judge depending on the cir-
cumstances of the case, personality of the victim and
of the offender, their economic condition, as well as
interrelations between them, can, with the consider-
ation of the principle of the penalty individualization,
choose an effective administrative penalty in every
concrete situation.

Because Article 24 CU0AO provides a possibility
of establishment of other administrative penalties
by the laws of Ukraine, besides those stipulated
therein, we believe that the current legislation has
to be amended, accommodating the proposals of
O.D. Kolomoiets and O.V. Kovaliova as to the im-
provement of the system of administrative penal-
ties for the commission of domestic violence. Again
in consideration of the results of the performed
questioning of policemen, who emphasize that a
quite large number of domestic aggressors abuse
alcohol, drug, we consider necessary to attract at-
tention to a positive experience of the Republic of
Belarus. Thus on 31 January 2010 there is entrance
in force of the Law of the Republic of Belarus dat-
ed 4 January 2010 «On the order and conditions of
referral of citizens to activity therapy centres and
conditions of stay therein», according to which the
citizens, sick for habitual drunkenness, drug addic-
tion or toxicomania, who were charged for three or
more times during a year to an administrative re-
sponsibility for the commitment of administrative
offences in a state of alcoholic intoxication or in a
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state, resulted from the use of drug, psychotropic,
toxic or other stupefying substances, were warned
of the possibility of their referral to activity ther-
apy centres and during a year after this warning
were charged to an administrative responsibility
for the commitment of an administrative offence
in a state of alcoholic intoxication or in a state,
resulted from the use of drug, psychotropic, toxic
or other stupefying substances, shall be referred to
activity therapy centres [10]. With the consider-
ation of the experience of the Republic of Belarus,
we believe it necessary to consider a possibility of
introduction to the national legislation of the men-
tioned administrative penalty for the commission
of domestic violence. To our opinion, the problem
of application of such penalty may be settled by
way of a petition of the district police inspector,
which he shall submit to the court along with the
case materials on the domestic violence.

Therefore, summing up all the issues given
above, considering the analysis of law-enforce-
ment practice, we can state that nowadays the
system administrative penalties in the form of
community service work and of administrative
arrest for the commission of domestic violence is
not effective and needs urgent changes, since it
does not facilitate the main objective of the ad-
ministrative penalty that is education of a person,
respect to the rules of common life and prevention
of commitment of new offences, it needs a complex
changes with its supplement with not only puni-
tive penalties, but also cautionary and preventive
administrative penalties, aimed at the protection
of victims from domestic violence.

Conclusions. In the consideration of the de-
scribed above, we may come to the following con-
clusions:

1) Application of administrative penalties, pro-
vided by the sanction of Article 173-2 CU0AO does
not facilitate effective counteraction of domestic
violence and solution of the problem in the family
and state; 2) With the purpose of improvement
of legislation in the field studied we propose to
return to the sanction of Article 173-2 CU0AO the
administrative penalty in the form of fine as an
alternative to community service work and admin-
istrative arrest; if the domestic violence committed
repeatedly, apply the measures of criminal respon-
sibility; assign the local self-government authori-
ties the power to appoint community service work
in authorities and institutions, which are entitled
to take measures for the prevention of domestic
violence; supplement the Law of Ukraine «On the
prevention of domestic violence» by an article,
containing the administrative penalties, offered by
O.D. Kolomoiets — prohibition of buying, storage,
bearing and use of firearms and other kinds of
arm, the demand to appear to police agencies from
one to four times a month for a preventive con-
versation, as well as referral to activity therapy
centres of persons, sick for habitual drunkenness,
drug addiction or toxicomania, who were charged
to an administrative responsibility for the commis-
sion of domestic violence in a state of alcoholic
intoxication or in a state, resulted from the use
of drug, psychotropic, toxic or other stupefying
substances, and were warned on the possibility of
their referral to the activity therapy centres.
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T'op6osa TI'.O.
Harionanbanii yHiBepcurer KopabsebyayBanHa iMeHi angmipasa Makaposa

Ioa0 YAOCROHAJEHHA CUCTEMU AAMIHICTPATBHUX CTATHEHD
3A BUMHEHH{ ITPABOIIOPYIIEHH, IIEPENBAYEHOI'O
CTATTEIO 173-2 RYIIAII

Amnorarisa

Y cTaTTi po3raAnaThea IPoOdJIeMHI MMTAHHA CUCTEMN aMIiHICTPATUBHIX CTATHEHDb 33 BUMHEHHA HACUJIbCTBA
B ciM'i, HEBUKOHAaHHA 3aXVICHOTO Ipunucy abo HeIpoXOoAKeHHA KOPEKIiHOI mporpaMy. AHAJIZ3YIOTECA TOYKN
30py BUEHUX 3 IPUBOLY CUCTEMM aIMiHICTPATMBHUX CTATHEHb 3a BUMHEHHA HACUJIbCTBA B ciM'i Ta ii ymo-
CKOHaJIeHHA. HaaroThCcsA IeBHI IPOMO3NIlii II[0[0 YIOCKOHAJEHHA 3aK0HOIaBCTBa y cepi aaMiHicTpaTUBHO-
IIPaBOBOTO PErYJIIOBAHHA IIPOTHALl HACUIBCTBY y cim’i.

KarouoBi cioBa: HacuiabCcTBO B ciM’i, IpOTHUAiA, aJMiHICTPaTUBHO-IIPABOBE PEryJIIOBaHHA, 3aKOHOJaBCTBO,
aIMiHICTpaTMBHUI apelut, mrpad, rpoMajcbki poboTH, aJMiHICTPATMBHO-IIPABOBE PEryJIIOBaHHHA, CyD’€KTU
my06JsiuHoi agMminicTparii.

T'opGora A.A.

HammonasnbHblil yHUBepcuTeT KopabsecTpoeHnsa nMeHn aaMmupasaa Makaposa

K BOIIPOCY Ob YCOBEPHIEHCTBOBAHUI CUCTEMbI
AJIMUHIUCTPATUBHBIX B3bICKAHUI 3A COBEPIIIEHIE
IMIPABOHAPYIIEHH, IPEIYCMOTPEHHOI'O CTATBEN 173-2 KYIIAII

An"oTanusa

B craTpe paccmaTpuBaroTcs IpobseMHbIe BOIIPOCHI CUCTEMBI aIMMHICTPATVBHBIX B3bICKAHNII 32 COBEPILIEHME Ha-
CIJIA B CEMbE, HEBBIITOJHEHNE 3AIIMTHOTO IIPEIMCAHNA MM HETIPOXOKAEHNE KOPEKIMOHHOI ITporpaMMbl. AHa-
JIMBVIPYIOTCA TOYKM 3PEHMA YUEHBIX II0 ITOBOJIY CUICTeMbI aJIMVHVCTPATVBHBIX B3bICKAHNMII 38 COBEpIIIeHVEe HaCK-
JIIs B CEMbE 11 ee COBepIIIeHCTBOBaHMeE. IIpefocTaBIAI0TCA OIIpeieIEHHbIE IIPEIJIOYKEHNA 10 COBEPIIIEHCTBOBAHNIO
3aKOHOJIATEJILCTBA B cpepe aJMUHICTPATUBHO-IIPABOBOTO PETYJIMPOBAHMA IIPOTUBOEICTBIA HACUIINIO B CEMBE.
RuaroueBble ciioBa: Hacuime B CeMbe, IIPOTUBOJIENICTBIE, aJMIHUCTPATUBHO-IIPABOBOE PEryJIMpOBaHue, 3a-
KOHOJZIaTeJIbCTBO, aJMUHCTPATUBHBI apecT, mTpad, o0lIecTBeHHble pPaboThl, aJMIHICTPATUBHO-IIPaBOBOE
peryanpoBaHue, CyObeKThI IIyOJIMYHO aqMUHVICTPAINA



