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The European Commission for Democracy through Law has acquired extraordinary respect among countries
all over the world. Ukraine, as a member of this body, extensively uses the help of this body. This commission
repeatedly provided recommendations about judicial system of Ukraine, including of the status of the Su-
preme Court of Ukraine. This article is dedicated to the influence of the European Commission for Democracy
through Law for the status of the Supreme Court of Ukraine. The changes, which were made in its status,
and the changes, which are planned, are analyzed in this article.
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Formulation of the problem. For the time of
its existence, the European Commission for
Democracy through Law (hereinafter — the Com-
mission) has acquired extraordinary importance
and respect among countries all over the world.
Despite the fact that according to its statute it is
a consultative body, its recommendations shall be
taken for immediate implementation. Ukraine, as
a member of the Venice Commission, extensively
uses the help of this body for the purpose of im-
plementation of the principle of the rule of law
in the legal acts. The help of its specialists is very
necessary especially nowadays, when Ukraine is
on the path of reforms. The experts of the Com-
mission shall pay great attention not only to the
laws but also to the draft laws provided by our
state. Due to the fact that the reform also affect-
ed the judicial system, the European Commission
for Democracy through Law received for consid-
eration the Law of Ukraine “On the Judicial Sys-
tem and Status of Judges” dated 10.10.2007, the
Law of Ukraine “On Cleaning the Power” dated
16.09.2014, the Law of Ukraine “On Ensuring the
Right to a Fair Trial” dated 12.02.2015 in which the
new edition of the Law of Ukraine “On Judicial
System and Status of the Judges” was presented
and others. One of the main points which were
emphasized was the status of the Supreme Court
of Ukraine. At certain periods of time the scope
of its powers, unfortunately, depended on the re-
lations with the executive authority (the example
is unjustified reduction of the judges of the Su-
preme Court of Ukraine from 95 to 20 judges in
2010.). Therefore, the recommendations, made by
the Venice Commission, often contained observa-
tions on the narrowing of the Supreme Court of
Ukraine, especially after the adoption of the Law
of Ukraine “On the Judicial System and Status of
Judges” dated 07.07.2010.

As a result of the willingness of the highest-lev-
el leaders of our country to be equal with the
European values, the legal status of the Supreme
Court of Ukraine has been significantly changed
today. In our opinion, it is the recommendations of
the Venice Commission that played an important
role in it.

Analysis of the recent research and publica-
tions. The problematic of importance of the Venice
Commission for our country was studied by the
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famous scientists lawyers: S.V. Kivalov, M.P. Or-
zih, Yu.E. Polyansky, Y.M. Romanyuk, T.O. Svyda,
A.O. Slyadneva, M. Stavnichuk and others.

Selection of the unsolved aspects of the prob-
lem. The European Commission for Democra-
cy through Law encourages the direction of re-
forming of the Ukrainian legislation, in particular
about the status of the Supreme Court of Ukraine.
A controversial question is about the need of exis-
tence of the high specialized courts. This issue will
be discussed below.

The purpose of this Article is to study the im-
pact of the recommendations of the European
Commission for Democracy through Law on the
determination of the status of the Supreme Court
of Ukraine and analysis of changes that occurred
with it.

Presentation of the fundamental material. The
European Commission for Democracy through
Law has existed since 1990. It consists of 60 mem-
ber countries, one associate member (Belarus), five
states with the status of an observer (Argentina,
Canada, Japan, Uruguay and the Holy See) and
three subjects with a special status (European
Union, South Africa and Palestine National Ad-
ministration). Each country provides its repre-
sentatives with whom the commission is formed.
They are independent experts that have become
famous thanks to its experience in the develop-
ment of democratic institutions or improvement of
the law or policy in their country [1, art. 2]. The
Commission of Ukraine consists of S.V. Kivalov
and V.P. Pylypenko.

The Commission shall elect from among its
members a Bureau, composed of the President,
three Vice-Presidents and four other members.
The term of office of the President, the Vice-Pres-
idents and the other members of the Bureau shall
be two years. The President, the Vice-Presidents
and the members of the Bureau may be re-elected.

The President shall preside over the work of
the Commission and shall represent it.

One of the Vice-Presidents shall replace the
President whenever he or she is unable to take
the Chair. The Commission shall meet in plenary
session as a rule four times a year. Its Sub-Com-
missions may meet whenever necessary. The Com-
mission shall establish its procedures and working
methods in the Rules of Procedure and shall de-
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cide on the publicity to give to its activities. The
working languages of the Commission shall be
English and French [1, art. 4].

The European Commission is an independent
advisory body that cooperates with the Mem-
ber-States of the Council of Europe as well as with
interested States not included in the Council of
Europe, as well as with the international organiza-
tions and bodies.

During its activity the Commission shall have
the following objectives:

- study of the legal systems of the Mem-
ber-States, especially for the purpose of their con-
vergence,;

— clarification of their legal culture;

- consideration of issues arising in the demo-
cratic institutions, and strengthening and develop-
ment of these institutions.

During its work the Commission shall give pri-
ority to the following:

- constitutional, legislative and administrative
principles and methods that improve efficiency
and strengthen democratic institutions and the
principle of the rule of law;

- civil rights and freedoms, especially those that
concern the participation of citizens in the activi-
ties of these institutions;

- contribution of local and regional authorities
to the democracy development [1, art. 1].

The Committee of Ministers, Parliamentary
Assembly, Congress of Local and Regional Au-
thorities of Europe, Secretary General as well as
States, international organizations or entities tak-
ing part in the work of the Commission may ap-
peal to the European Commission with a request to
review the legislative acts. [2, p. 6]

As for the Supreme Court of Ukraine we should
note that according to the current legislation this
court is the highest judicial body in the system
of the courts of general jurisdiction, which shall
include the local courts, courts of appeal and high
specialized courts. It is this court that shall provide
unification of jurisprudence in accordance with
the procedure provided for by the procedural laws.

The situation and status of the Supreme Court
of Ukraine has changed several times. In 2010 the
Law of Ukraine “On the Judicial System and Sta-
tus of Judges” was adopted. On June 15, 2010 the
Deputy Minister of Justice of Ukraine Y.D. Prytyka
appealed to the Venice Commission with a request
to provide an opinion on this draft law [3, p. 1]
On June 230, 2010 the Commission provided the
Deputy Minister of Justice of Ukraine with the
previous comments. The experts of the Commission
marked positive features of this law, namely the
implementation of the automated document man-
agement and distribution of cases; election of judges
on probation for an indefinite period of time; trans-
fer of state judicial administration under judicial
control; elimination of military courts, which is a
remnant of the former Soviet system [3, p. 128].
However, the negative aspects of the law were also
marked and one of which was a significant nar-
rowing of the Supreme Court of Ukraine. The ex-
perts of the Commission emphasized the fact that
the Supreme Court of Ukraine has lost its juris-
diction in civil and criminal cases in favour of the
High Specialized Court for Civil and Criminal Cases,
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which supplemented the existing two high courts
for considering economic and administrative cases.
According to the experts’ opinion, this situation had
to lead to multiple collisions of jurisdiction. This
problem could be solved by creating a special court —
the court of “collisions” or its role could be played
by the Supreme Court of Ukraine. However, the
provisions of the law given to the European experts
for consideration did not provide for such powers
of the Supreme Court of Ukraine. Another negative
factor according to the experts’ opinion was provid-
ing the specialized courts with the right to provide
consultations and explanations of a recommenda-
tory nature to the courts of lower level on the is-
sues of applying the law in solving the cases fall-
ing within their jurisdiction. Also according to the
Law of 2010 the competence of the Supreme Court
related only to the issues of substantive law. The
experts of the Commission have noted that there
is no need to deny the Supreme Court of Ukraine
in respect of powers regarding the procedural law
due to the fact that most of the issues of fair trial
are associated with the procedural issues. Also the
attention was drawn to the new procedure for filing
cassation appeals which provided for filing a cassa-
tion appeal through a high specialized court. In this
case, the Court of Cassation, which made a decision,
that is challenged, had to decide the issues regard-
ing adoption an appeal for consideration itself or
refusal in acceptance. Only the appeals taken into
consideration were sent for consideration to the Su-
preme Court of Ukraine. The European Commission
for Democracy through Law recommended provid-
ing the Supreme Court of Ukraine with the right
to solve the issues on the adoption of appeals or
refusal to accept itself. The experts noted that the
new procedure in practice shall make the high spe-
cialized courts at a higher level than the Supreme
Court of Ukraine [3, p. 21-24, 29-32].

The list of the powers of the Supreme Court of
Ukraine has remained unchanged for a long pe-
riod of time, but the new wave has made some
amendments. On 12.02.2015 the Law of Ukraine
“On Ensuring the Right to a Fair Trial” was ad-
opted, which amended the Code of Ukraine on Ad-
ministrative Offences, Economic Procedural Code
of Ukraine and others, but the main importance
is a new version of the Law of Ukraine “On the
Judicial System and Status of Judges”. On Febru-
ary 20, 2015 the Head of the Presidential Admin-
istration of Ukraine B.E. Lozhkiy appealed to the
Commission with a request to provide an opinion
on the latter [4, p. 1]. Analyzing the changes in
the status of the Supreme Court of Ukraine, the
first stage marked the provisions of Part 5 of Ar-
ticle 13 of the Law of Ukraine “On Judicial Sys-
tem and Status of Judges”, which stipulates that
the conclusions regarding the application of the
rights, set out in the resolutions of the Supreme
Court of Ukraine, shall be taken into account by
other courts of general jurisdiction in the appli-
cation of such rules of the law. The court shall
have the right to withdraw the legal position set
out in the conclusions of the Supreme Court of
Ukraine, providing the relevant reasons [5, art. 13].
According to the experts’ opinion, this seems a good
solution in the system in which there is no doctrine
of binding precedent, but tries to ensure a consis-
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tent approach to the legal interpretation [4, p. 25].
The European experts say that a clear separa-
tion between procedural and substantive law in
the matter of competence of the Supreme Court
of Ukraine for reviewing decisions does not exist
anymore. The attention is also drawn to the fact
that according to Article 77 of the Law of Ukraine
“On the Judicial System and Status of Judges”, as
set out in the new edition, the judge of the Con-
stitutional Court of Ukraine retired may be elect-
ed as a judge of the Supreme Court of Ukraine
without making interviews or study of the judicial
dossier. This is contrary to the provisions of the
amended Law, which indicate the introduction of
competitive procedures for appointment of judges
as the general rule [4, p. 29].

So as of today, after considering all comments,
the powers of the Supreme Court of Ukraine shall
include the following:

1) Administration of justice in accordance with
the procedure established by the procedural law;

2) Analysis of the judicial statistics and summa-
rizing court practices;

3) Providing opinions on draft legal acts relat-
ing to the judiciary system, the judiciary proce-
dure, status of judges, enforcement of judgments
and other issues related to the functioning of the
judicial system of Ukraine;

4) Providing opinions about the presence or ab-
sence of features of state treason or other crime
in actions in which the President of Ukraine is ac-
cused of; At the request of the Verkhovna Rada
of Ukraine making a written appeal on the impos-
sibility of the President of Ukraine to perform his
powers for health reasons;

5) Appeal to the Constitutional Court of Ukraine
on the constitutionality of laws and other regula-
tions, as well as an official interpretation of the
Constitution and laws of Ukraine;

6) Ensuring the equal use of the rules of law
by courts of different specializations in accordance
with the procedure and in the manner established
by the procedural law;

7) Performing other powers established by law
[5, art. 38]

Due to the fact that the Venice Commission has
repeatedly stressed the need in amending the Con-
stitution of Ukraine, indicating that this is the only
way to bring all Ukrainian legislation to the Euro-
pean standards, on March 3, 2015 the President of
Ukraine P. Poroshenko signed a Decree by which
he approved the Regulation on the Constitutional
Commission, which shall develop proposals for im-
proving the Constitution of Ukraine and its chang-
ing for the purpose of meeting the current needs
of the society. According to the aforementioned
Decree the Commission shall perform the follow-
ing tasks:

1) Generation of the practice of implementation
of the rules of the Constitution of Ukraine and
proposals for its improvements, taking into account
the modern challenges and needs of the society;

2) Elaboration of the agreed proposals for mak-
ing a constitutional reform in Ukraine;

3) Ensuring broad public and professional dis-
cussion of proposals for making a constitutional
reform in Ukraine with the participation of the
leading experts in the sphere of the constitutional
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law and other spheres of law, in the sphere of the
social and political sciences, public figures, repre-
sentatives of public associations and international
organizations;

4) Preparation of the draft law (draft laws)
regarding amendments to the Constitution of
Ukraine according to the results of a broad public
and professional discussion;

5) Promoting the establishment of an effective
mechanism of interaction of state bodies, civil so-
ciety and international organizations on the prepa-
ration and implementation of the constitutional
reform in Ukraine;

6) Ensuring public awareness of the work on
the preparation of proposals for constitutional re-
form and its implementation [6, p. 3].

At the first meeting of the Constitutional Com-
mission held on April 6, 2015 it was decided to
establish three working groups, among which a
separate group is working on the issues of justice,
related legal institutions and law enforcement.

On July 21, 2015 the Chairman of the Verkhov-
na Rada of Ukraine, Chairman of the Constitution-
al Commission of Ukraine Volodymyr Groysman
provided the Venice Commission with the draft
amendments to the Constitution of Ukraine in
terms of justice, proposed by the Working Group
of the Constitutional Commission on the issues of
justice and related legal institutions and invited it
to prepare an opinion on these changes [7, p. 4]. On
September 10, 2015 V. Groysman appealed to the
Commission with a request to provide an opinion
on the worked-out version of the draft law, for
which an opinion was provided in October [8, p. 2].
According to the proposed changes the legal status
shall be defined as follows: the Supreme Court of
Ukraine is the highest court in the judicial system
of Ukraine [7, p. 19], but nevertheless the system
of the specialized courts with their respective su-
preme courts shall be kept. Although the Europe-
an Commission for Democracy through Law re-
peatedly stressed the need to unify the system of
courts of general jurisdiction and transformation
of high specialized courts in units of the Supreme
Court of Ukraine (as an exception, it selects only
the Supreme Administrative Court of Ukraine), it
shall take such a decision of the Ukrainian author-
ity [8, p. 11].

In our opinion, the fears of the European Com-
mission about collisions in solving cases or conflicts
between courts which may appear as a result of
the presence of specialized courts are premature.
As examples of the successful functioning of spe-
cialized courts we can note France and the Federal
Republic of Germany. There are commercial tri-
bunals, Councils of Pryudomiv, tribunals on social
insurance, and parity tribunals for land lease and
tribunals for maritime trade in France. In the Fed-
eral Republic of Germany — courts for labour cas-
es, administrative courts, courts for social affairs
and the courts for financial issues. Consequently,
we consider that remaining in Ukraine special-
ized courts is a good solution which has historical
grounds [9, p. 10-11, 124-125].

The experts of the Commission say that the
proposed changes shall be generally positive and
shall deserve support. Their adoption shall be an
important step towards the creation of a truly in-
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dependent judiciary system in Ukraine. The Ven-
ice Commission shall approve and shall be ready
to provide further assistance to the Ukrainian au-
thorities, if the latter appeals with the relevant
request [7, p. 55, 57]

Conclusions and research prospects. Using the
help of the experts the European Commission for
Democracy through Law shall be an additional
mechanism to ensure democracy and the rule of
law in our country. The process of preparing the
conclusions by the experts of the Commission shall
be diligent and coordinated work, so their conclu-
sions shall be viable, reasoned and recommended
for implementation. In our opinion, taking the com-
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ments of the Commission and elimination of errors
made before in the preparation of the draft laws
shall be an essential part of the legislative process.

For the long years of existence of the Supreme
Court of Ukraine it is today when its status cor-
responds to the legally enshrined status of a “su-
preme court”. We believe that the comments of
the European Commission for Democracy through
Law had a positive effect on the position of the
Supreme Court of Ukraine in the judicial system
of Ukraine. We hope that in the future there will
be further changes in its work taking into account
the opinion of experts of the European Commission
for Democracy through Law.
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Hemenayr M.O.
Harionanbanit yHiBepeurer «OnecbKka IPUANIHA aKageMia»

PEKOMEHJAIIIT €BPOIIEVICHBKOI KOMICIT 3A TEMOKPATIIO YEPE3 ITPABO
MO0 CTATYCY BEPXOBHOTI'O CYY YKPAIHU

Amnoranisa

€BpomeiicbKa KOMicisa 3a JeMOKpaTiio yepes IIpaBo 3a Yac CBOTO iCHYBaHHA HalyJa HaA3BUUYANHOI moBaru
cepen mepikaB CBiTy. YKpaiHa IIMPOKO BMKOPMCTOBYE IOIIOMOrY IIbOro opraHy. Kowmicia HeomHOpaszoBo
BIMCJIOBJIIOBAJIA PEKOMeHAAIlil o0 cynoBoi cucreMu YKpainm, y Tomy 4dnciai cratycy Bepxosaoro Cyny
Yxpaiun. Ila craTra npucBAdeHa BIJIMBY peKOMeHAalliil €BpomelicbKoi Komicii 3a meMokpaTiio uepes
mpaBo Ha craryc BepxoBHoro Cyny Ykpaium. AHajsizyioTbcsa 3MiHM, AKi BiKe B HbOMY BimOyincsa ta
peaJjizalia AKUX Ie NJaHy€e€ThCH.

KaouoBi caoBa: cynoBa cucrema, BepxoBuuit Cyn Ykpainm, €Bpomerlicbka KOMicis 3a JeMoOKparTiio yepes
IIpaBoO, PEKOMeHIallifA, KOHCTUTYIIVHI 3MiHN.
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Hanyonasnbuelil yHuBepcurer «Opecckas 00puanNdecKas akageMus»

PEKOMEHJAII EBPOIENICKOJ KOMICCUN 3A TEMOKPATHIO
YEPE3 IIPABO O CTATYCE BEPXOBHOI'O CYJIA YRPAVHDBI

AnHOTaUA

EBpomerickasa komuccusa 3a AEeMOKPATMIO depe3 IIPaBO 33 BPEMsA CBOErO CyLIECTBOBAaHUA IIpuodpesa 3HAUM-
TeJIbHOE yBajKeHMe Cpely rOCyapCTB Mupa. YKpauHa IIMPOKO JMCIOJb3yeT IIOMOIIL 3TOro opraHa. Kommc-
CUA HEOJHOKPATHO IIPENOCTaBJANA PeKOMeHIaImn 1o cynebHoll cucTeMe YKpauHbBL, B TOM 4HUCJE O cTaTyce
BepxoBroro Cyna YkpamHbL OTa CTaThdA MIOCBAILIEHA BJIMAHUIO peKOMeHAaluii EBpomerickoi kommccuy 3a
JIEMOKPATHIO uepes IpaBo Ha craryc BepxoBuoro Cyna YkpamHbl. AHAJIM3UPYIOTCA M3MEHEHNs, KOTOphle B
HEM y’Ke INPOMBOIILIN M peanni3aisa KOTOPBIX ellé IJIaHUPYeTCH.

Karouesrble cioBa: cynebuasa cucrema, Bepxosublii Cyn Yrpanusl, EBporneiickas koMuccus 3a JeMOKPaTHIO
Uepes IIpaBo, PeKOMEHaINsA, KOHCTUTYIIMOHHbIE I3MEHEeHN .
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THE INFORMATION FUNCTION OF THE MODERN STATE
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The article focuses on the further study of theoretical and legal foundations of the information function es-
sence and determination of its place and importance in the modern state functions system in the context of
globalization and informatization of society. The author researches the phenomenon of the modern state in
connection with certain state-legal changes in the world and provides a definition of the "modern state". Some
innovations in information relationships are offered in the article such as "e-government".

Keywords: globalization, informatization, functions of the modern state, the information function, the modern

state, e-government, access to public information.

ormulation of the problem. The main fea-

ture of a modern society is the growing role
of information, informational relations and infor-
mational space, which is an essential part of all
internal and external processes in public life, thus
their regulation is one of the priorities of a state.

At different stages of historical development of
a state major trends and types of public activi-
ties arise according to social needs that arise and
are formed as the tasks of a state. These major
trends and types of public activities are tradition-
ally called functions of a state.

It is generally accepted that the modern state
functions are the most general and stable direc-
tions of its activities aimed at solving key social
problems. Such directions are determined by do-
mestic and international legal order and are legiti-
mated by society [6, p. 321].

Recently, the nation-state is increasingly en-
gaged in global issues such as informational, en-
vironmental, cultural et al. These processes de-
termine the rise of new functions. The impact of
globalization is so significant that we can see the
formation of a new reality, marked as "modern
state" and a new understanding of its effective
functioning. The image of the modern state is of-
ten replacing the image of a nation-state with its
outdated features and functions [7, p. 6]. Therefore,
first of all we have to determine what the modern
state is and what its main features are, and only
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then we can describe the main areas of its activi-
ties using the example of information function.

Globalization greatly enhances the role of in-
formation in society, causing many active discus-
sions among scientists in different fields of knowl-
edge. The speed of its spread, the lack of any real
mechanisms of its spread and cross-border nature
of its communications updates the information
function of state, which has become the subject
of research recently. This is due to the fact that
the Soviet theory of state and law considered in-
formation activities of the state as a political and
legal framework of existing ideology [13, p. 66].
A push to the research of information function was
democratic transformation in the late 80s — early
90s of the twentieth century and the proclamation
of the principle of transparency. However, the at-
tention of scientists and legislators focused mainly
on issues of the freedom of speech, the right to
freedom of expression and belief, freedom of me-
dia [3, p. 22].

Analysis of recent researches and publica-
tions. At the present stage of the theory of func-
tions study, which is a critical reconsideration of
many previously developed general theoretical as-
pects of this category, there is still no common
approach for their understanding. Among the re-
cent studies are noteworthy developments of do-
mestic and foreign scientists as Yu. M. Oborotov,
E. A. Dzhurayeva, P. Klymentyev, O. M. Loschyhin,



