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Amnoraris

JocunigpkeHo cydacHMII CTaH eKCIOpTy YKpainu. PosriaHyTo 3aKOpIOHHMII JTOCBiZ PO3BUTKY €KCIIOPTHOTO
noreHiasy kpainu. OOrpyHTOBaHO HEOOXiHICTh MOJepHi3alii TpaHCIOPTHOI cucTeMM 3arajioM Ta MOPCBKOI
raJysi 30KpeMa 1A 30aJaHCOBAHOTO PO3BUTKY €KCIOpPTY YKpainu. BusHaueHno mpiopurerHi HampAMmMu pos-
BUTKY MOPCBKOI rasysi. 3alporoHOBaHO KOMILIEKC 3aXOJiB IIOJ0 PO3BUTKY €KCIIOPTY YKpaiHn.
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®OPMIPOBAHNE KOMILJIEKCA MEPOIIPUATUI PA3BUTUI
IRCIIOPTHOTI'O ITIOTEHIMAJA YRPANHDBI

Anboranusa

JlccneoBaHO COBpEMEHHOE COCTOAHME DKCIIOPTa YKpayuHbl. PaccMoTpeH 3a-pyOesKHBIN OIIBIT Pa3BUTIUA DKC-
IIOPTHOTO IOTeHImaja cTpaHbl. OboCcHOBaHA HEOOXOAVIMOCTE MOIEPHM3ALNY TPAHCIIOPTHONM CUCTEMEI B I[€JIOM
¥ MOPCKOJI OTPacy B HaCTHOCTY JJIA cOaJIAHCUPOBAHHOTO Pa3BUTHUA DKCIIOpTa YKpauHbl. OnpeneseHb! Ipu-
OpUTETHBIE HAIIPABJIEHMA Pa3BUTUA MOPCKOM oTpacsy. IIpenyoskeH KOMIIJIEKC MEPOIPUATHI II0 Pa3BUTUIO
9KCIIOpTa ¥YKPauHbL
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The article is dedicated to the essence and the functional links between the rule of the, the supremacy of
human rights and the constitutional democracy as of the main principles of the European constitutionalism
during the European integration. The author states that nowadays these principles gain the huge value to
Ukraine because of the country’s aim to form the democratic society and the state with the rule of law using
the European standards and values.
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Scientiﬁc and practical problem. The cur-
rent stage of the constitutional reforms in
Ukraine aims to democratize the state regime
based on the main European values. In order for
the European integration to become efficient, it is
advisable to constitutionalize all of the processes,
related to the harmonization of the Ukrainian leg-
islation with the European standards.

The constitutionalism is grounded on a number
of basic principles by mankind, which has become
world standards when it comes about building a
democratic state and civil society. These princi-
ples are the foundation of constitutionalism sys-
tem. They should provide a stable and progressive
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development of institutions of constitutionalism
and act as a basic regulatory framework func-
tional mechanism of Ukrainian constitutionalism.
The principles of constitutionalism were designed
to ensure the establishment, development and op-
eration of institutions of constitutionalism system.
Their theoretical and practical purpose is difficult
to overemphasize.

The theoretical purpose of the principles is that
they encourage content constitutionalism, giving it
integrity and a single focus, because all elements —
elements of the constitutionalism (constitution and
constitutional law, constitutional legislation, con-
stitutional justice and constitutional order) — ac-



«Young Scientist» * No 12.1 (27.1) » december, 2015

curately reflect these principles, base themselves
on them. These same principles are fundamental
for the institutional and regulatory system consti-
tutionalism.

The practical purpose of the principles of con-
stitutionalism is their direct impact on the consti-
tutional reality of the need for their use in shaping
the regulatory framework (constitutional law) and
functional mechanism of constitutionalism, as well
as the organization and implementation of public
power as its institutional component, targeted to
meet an objective of modern constitutionalism —
security and protection of rights and freedoms.

Overview of the relevant researches. The re-
search is based on the author’s monograph at this
topic; also the works of S.V. Holovatyy and I. Per-
nice are cited.

Article’s thesis. Considering the fundamen-
tal provisions of the principles of law, this gives
grounds to define the principles of constitutional-
ism as the basic ideas, steady basis that adequate-
ly reflect the legal and social values accepted by
society at this stage of its development, reflect the
essence of modern Ukrainian constitutionalism and
the practical functioning of the purpose of limita-
tion (self- limitation) by the public authorities in
favor of civil society, rights and interests of the
individual to achieve constitutional and legal free-
doms. The article shows how the most important
principles of constitutionalism can be developed in
Ukraine further, using the European experience.

The main part. Today, the principles of con-
stitutionalism that are already included into the
Ukrainian legislation, include the principle of sov-
ereignty, the principle of democracy, the principle
of priority of human rights and freedoms, the rule
of law, the principle of separation of public power
for the state and self-governing (local government),
the principle of division of powers into legislative,
executive and in the presence of judicial checks and
balances and so on. Regarding the current political
trends is fair to conclude the perception of the Eu-
ropean constitutionalism’s fundamental principles
by the Ukrainian constitutionalism. Among these
principles S.V. Holovatyy distinguishes the rule of
law, democracy and human rights [1]. It is interest-
ing, that among these fundamental principles the
one about the human rights takes the first place.
The other two principles are vital because the con-
stitutional experience of foreign countries argues:
the rule of law and democracy are the important
factors in ensuring of the proper level of securi-
ty and protection of human rights. This helps to
achieve the purpose of modern constitutionalism.

In practice the principles of constitutionalism
are a "litmus test" to verify the compliance of the
national constitutional law and political, legal and
social realities of the European standards. Such a
conclusion was made because the practical pur-
pose of the principles of constitutionalism is the
direct impact on the constitutional realities; they
have to be used for the formation of a regulatory
framework (constitutional law) and of the func-
tional mechanism of constitutionalism, as well as
for the organization and implementation of public
power as its institutional component.

The content of the Constitution includes provi-
sions relevant in content to European legal stan-
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dards and, therefore, the principles of European
constitutionalism.

For example, in the text of the Constitution of
Ukraine, in particular in the Preamble states that
the Constitution of Ukraine adopted in accordance
with the expression of the sovereign will of the
people, and the people are the only source of pow-
er and the repository of sovereignty in Ukraine.
The status of the people as a sovereign of power
(Art. 5 of the Constitution of Ukraine) through a
system of guarantees for the recognition and of
the principle of the rule of law (Art. 8 of the Con-
stitution), the democratic organization of public
authorities (Art. 5, 7 of the Constitution), as well
as the recognition of man as the highest social val-
ue (Art. 3 of the Constitution). Thus, the essence of
the constitution can be traced as a manifestation
of the constituent power of the Ukrainian people,
when approving the rule of liberal-democratic val-
ues. In addition, contains rules regarding: respect
for human rights (Articles 21-22 of the Constitu-
tion), the right to life (Art. 3, 27 of the Consti-
tution), the prohibition of torture (Art. 28 of the
Constitution), the right to a fair trial proceedings
(Art. 55 of the Constitution), the imposition of pun-
ishment only in accordance with the law (Art. 58,
61 and 62 of the Constitution), freedom of peaceful
assembly and freedom of association (art. 36, 39 of
the Constitution), the right to an effective way of
legal protection (Art. 59 of the Constitution), the
right to free elections (Art. 38 of the Constitution),
the right to freedom of movement and choice of
residence (art. 33 of the Constitution of Ukraine)
and others.

According to the Venice Commission "For De-
mocracy through Law", the principle of the rule of
law is clearly reflected in the text of the Constitu-
tion of Ukraine. The establishment of democratic
local self-government, as well as allocating the im-
portant role of the Constitutional Court of Ukraine
should contribute to the creation of a democratic
culture in Ukraine [2]. In conclusion "On the con-
stitutional situation in Ukraine" dated December
17, 2010 indicated achieve Ukrainian constitution-
alism, which correspond to the European demo-
cratic values [3].

The problem is the low level of actual Europe-
anization of the constitutional order in Ukraine is
in the wrong practice of applying and implement-
ing these principles and European standards in the
modern constitutional and legal practice.

It is not only binding set of principles of con-
stitutionalism in the legislation in line with Eu-
ropean standards, but is their understanding that
meets the latest European trends and contribute
to the adaptation of these principles to the current
constitutional and legal realities. The formulation
of the concepts and principles of disclosure of the
contents of constitutionalism is of great importance
for the formation of a holistic concept of Ukrainian
constitutionalism. The theory of constitutionalism,
because of their importance for the further im-
provement of Ukraine's European integration pro-
cess constitutionalization requires purity of con-
cepts and their specificity, approximate as possible
to mathematical precision.

A special place in the system of the principles
of constitutionalism takes the rule of law, which
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is the exclusive political and legal ideal of modern
society. The support for this principle is uniquely
comprehensive, as for the rule of law serves all, al-
most without exception, the countries, despite the
differences in their economic, political and legal
systems.

The Constitution and laws of Ukraine, as well
as a number of international treaties, one of the
parties acts Ukraine, reflects the principle of the
rule of law. In Part 1 of Art. 8 of the Constitution
of Ukraine proclaims that "Ukraine is recognized
and the principle of the rule of law". This principle
lies at the heart of public authorities (Part 1 of Art.
3 of the Law of Ukraine "On the Cabinet of Minis-
ters of Ukraine", Art. 3 of the Law of Ukraine "On
Local State Administrations”, p. 4 of the Law of
Ukraine "On the Constitutional Court of Ukraine",
Preamble Law of Ukraine Art. 2, ch. 1, Art. 6 "On
the Judicial System and Status of Judges", p. 1
hr. 1, Art. 7, Art. 8 of the Code of Administrative
Procedure of Ukraine).

The rule of law is essential for Ukraine, which
aspires to the formation of a democratic society
and the rule of law in line with European stan-
dards of the state.

However, the institutions of the European
Union have repeatedly, particularly in a number
of evaluation documents on Ukraine's readiness for
signing the Association Agreement with the EU
and the progress in implementing reforms in the
way of further integration was determined that
the achievement of Ukraine, in particular in the
field of rule of law is a prerequisite for the further
development of relations between Ukraine and the
EU, emphasized the fundamental shortcomings of
Ukrainian justice system, which adversely affect-
ed the protection of individual human rights and
the rule of law [4], also noted that there are short-
comings in the reform of the electoral and legal
systems [5].

Undoubtedly, the rule of law as a fundamental
value of the European Union must be respected
and adhered to in the country, which is integrat-
ing in the EU, at least at a level close to its imple-
mentation in the countries-founders of European
democracy. However, an analysis of the content
of these documents of the EU towards Ukraine is
seen the neglect of the fact that the rule of law is a
political and legal ideal as the entire international
community and individual states.

Obviously, that is not conducive to improving
the situation and the fact that neither the legal
literature, nor in legal sources, there is no single
unified definition of the rule of law.

The rule of law is a political and legal condi-
tion in which the public power institutions of the
state, civil society and other social actors operate
solely on the basis of the right (in its integrative
understanding), thus achieving a state of harmo-
nious combination of power, justice and freedom,
the only measurement who has the right, and to
create a sustainable system of law enforcement
that ensures respect for and protection of human
rights and freedoms.

According to the theory of modern constitution-
alism, the rule of law is determined in the context
of restrictions (self-restraint) of the public (state
and public self-governing) authority in favour of

«Moaomuii BueHUi» ® No 12.

1 (27.1) » rpynens, 2015 p.

the interests of civil society, the rights and free-
doms of man and citizen.

The definition of the principle of the rule of law
through the constant restriction of arbitrary pow-
er of the state is considered as one of the leading
and due to the fact that the principle of the rule
of law has arisen to address the fundamental is-
sues of constitutional law — the implementation of
proper control over the state coercion with respect
to individuals.

The rule of law as a principle of modern
Ukrainian constitutionalism provides a promising
direction of development of the Ukrainian society.
At the same time, the "rule of law" is a dynamic
phenomenon, which can be filled with new content
in connection with possible socially conditioned
changes in the content of the law that is the ap-
pearance of new values, customs and traditions,
which are not known to occur and disappear im-
mediately. Hence, one can predict that the defini-
tion of this principle will continue to evolve and
be filled with the updated content at each stage
of development of society. It is important that the
rule of law would be the rule of truth and justice.

Based on the above understanding of the con-
tent of the rule of law, the basic directions of mea-
sures to comply with the rule of law in the context
of implementation of European standards in the
modern conditions of the constitutional process in
Ukraine is to reform the institutions of public au-
thority (in the context of democratization, which
is associated in particular with the implementa-
tion of the principle of constitutional democracy
in modern domestic constitutional and political re-
alities) and approving and ensuring human rights
and freedoms.

In its essential definition in the context of the
theory and practice of European constitutionalism
and the rule of law is closely related to the princi-
ple of priority of human rights, which reflects the
priority of human rights in the relationship "man —
society — state" and the duty of the state to rec-
ognize, respect and protect these rights. However,
these principles are not identical.

The Constitution emphasizes the desire of the
most secure and guarantee human rights and free-
doms. Thus, according to its preamble, one of the
main motives for the adoption of the Basic Law
of Ukraine was the need to "ensure that human
rights and freedoms" (paragraph 4 of the pream-
ble of the Constitution). In addition, an analysis of
Article 3 of the Constitution, which provides that
"a person's life and health, honor and dignity, invi-
olability and security are recognized in Ukraine as
the highest social value," and that "human rights
and freedoms and their guarantees determine the
content and focus of the State", also allows to state
a constitutional distinction between the rule of law
and supremacy of human rights.

A similar trend is observed in the other branch-
es of law’s legislation. For example, the principle
of "priority (the rule of) human rights", as an in-
dependent principle of the local state administra-
tions as set forth in the Law of Ukraine of April
9, 1999 "On local state administrations" (v. 3). The
priority of the natural rights of man stands out
as an independent principle and the Constitutional
Court of Ukraine. In particular, the legal position,
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which formulated them in the Decision Ne 2-rp of
January, 29, 2008 (the case of the release of peo-
ple's deputies of Ukraine from other posts in the
case of combination) states that "the priority of the
natural rights of man should be considered as one
of the fundamental the principles of the Constitu-
tion of Ukraine, according to which the Verkhov-
na Rada of Ukraine, as a legislative body should
adopt legal acts, following such an approach” [6].

Therefore, it is necessary in the principles of
constitutionalism distinguish between the content
and the intended purpose of the rule of law and
supremacy of human rights.

It is very important in the context of European
integration to percept and implements the values
of democracy.

The democracy as a principle of modern
Ukrainian constitutionalism has a complex na-
ture, multifaceted and multidimensional sense of
the expression, allows us to offer to refer to the
principle of a verbal structure as a "constitutional
democracy". With democratic and legal essence of
constitutionalism and objectives derive two crite-
ria (constant) constitutional democracy, that is the
inherent characteristics (specific properties) — it
is constitutional and legal rights and freedom of
people power. Based on them, are determined by
the political and legal nature and form of manifes-
tation (objectification) of the principle of constitu-
tionalism.

The constitutional democracy is objectified in
such phenomena and forms: 1) democratic con-
stitution as an act of constituent power of the
people, its ultimate validity and stability; 2) the
constitutional and democratic form of organiza-
tion of public power, in which power belongs to
the people (democracy), in conjunction with the
legal system of legal restrictions, enshrined in
the state constitution to limit the public author-
ities. This system of legal restrictions should be
expressed: to consolidate the constitutional level,
the rule of law; in recognizing the priority of
international law over national law, to perform
the function of not only the internal (national),
and the outer limits of the legal authorities; in
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the presence of an independent constitutional
review by the legislative acts that have been
taken by the representative body of the peo-
ple, to consolidate the principle of separation of
powers; in recognizing and guaranteeing local
self-government; in recognition of a person of
higher social value; to limit the power of "sov-
ereign state" human rights and freedoms, with
priority over the other collective, corporate, etc,;
3) the constitutional and democratic state regime
under which provided the principle of the elec-
tion of the representative bodies of the people
of the state; implementing the principle of sepa-
ration of powers; state power is based on a free
and equal participation of citizens and their as-
sociations in the government; the functioning of
local self-government as a manifestation of the
principle of decentralization and deconcentra-
tion of public administration of public authority;
management and resolution of social and polit-
ical conflict through negotiation and compro-
mise; maintenance and protection of the rights
and freedoms of man and citizen in accordance
with international standards of human rights; 4)
the democratic ways and methods of public au-
thorities on the basis of law. In case of conflict
between the government and the person of their
decision should exercise independent, democrat-
ic court on the basis of the principles of the rule
of law and supremacy of human rights.

The conclusion and the perspectives for the
further researches. The current period of consti-
tutional reforms in Ukraine is characterized by
the activation of the perception of the principles
of European constitutionalism and by the active
research of the tools and guidelines for their prac-
tical implementation in the political-legal real-
ities for the realization of the main goal of the
Ukrainian constitutionalism, harmonious integra-
tion of its nationally identical characteristics with
the principles of the European constitutionalism.
The perspectives for the further researches seems
to be in the field of distinguish between the con-
tent and the intended purpose of the rule of law
and supremacy of human rights.

1.

Holovatyi S.V. Triada yevropeiskykh tsinnostei — verkhovenstvo prava, demokratiia, prava liudyny — yak osno-
va ukrainskoho konstytutsiinoho ladu / S. V. Holovatyi // Pravo Ukrainy. — 2011. = Ne 5. — S. 159-174.

Pernice I. Der Parlamentarische Subsidiaritatsausschuss [Electronic source] / I. Pernice // Walter Hallstein-In-
http://www.whi-berlin.eu/documents/

http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P7-TA-2013-0446&lan-

2.
stitut WHI — Paper 11/02 — Berlin, September 2002. — Access mode :
whi-paper1102.pdf

3. Pro konstytutsiinu sytuatsiiu v Ukraini : Vysnovok Yevropeiskoi Komisii «Za demokratiiu cherez pravo» [Elec-
tronic source] / Sait Verkhovnoi rady Ukrainy. — Access mode : http://zakonl.rada.gov.ua/cgi-bin/laws/main.
cgi?nreg=994_ a36&p=1302811472312011

4. Rezoliutsiia Yevropeiskoho Parlamentu vid 24 travnia 2012 roku [Electronic source]. — Access mode:
http://zakon2.rada.gov.ua/laws/show/994_a89/print1386078726970825

5. European Neighbourhood Policy: towards a strengthening of the partnership. Position of the European Parliament
on the 2012 reports: European Parliament resolution of 23 October 2013, 2013/2621(RSP) [Electronic source]. —
Access mode:
guage=EN&ring=B7-2013-0484

6.

Rishennia Konstytutsiinoho Sudu Ukrainy Ne 2-rp vid 29 sichnia 2008 r. (sprava pro zvilnennia narodnykh dep-
utativ Ukrainy z inshykh posad u razi sumishchennia) // Ofitsiinyi visnyk Ukrainy. — 2008. — Ne 80. — St. 2697.



88

«Moaoauit BueHH» * No 12.1 (27.1) * rpynens, 2015 p.
Kpycsan A.P.

Hamionassanit yHiBepeurer «Onecbka I0pUANYHA aKaleMia»

OCHOBHI ITPYMHIINIIN YEPATHCHBKOTI'O KOHCTUTYIIIOHAJII3MY
B KOHTEKCTI €BPONENICLKOI0 BIIMIPY

Amnoraris

Y craTTi po3KpNUTO 3MiCT Ta (PYHKLIIOHAJIbHNI B3a€MO3B’A30K IIPMHIIMIIB BEPXOBEHCTBA IIpaBa, BEPXOBEHCTBA
IIpaB JIIOAVMHY Ta KOHCTUTYIITHOTO IeMOKPaTIU3MYy SK OCHOBHMX IIPVHIMIIIB YKPaiHCbKOr0 KOHCTUTYLI0OHAII3MY
B KOHTEKCTI IIpolieciB eBpoiHTerpanii Ykpainu. BusnaueHo, 1110 B Cy4acHIUX yMOBaX KOHCTUTYLIHUX Iepe-
TBOPEHB IIi IPMHINIYM HaOyBaOTh HAABAKJIMBOTO 3HAUYEHHA AJIA YKpaiHu, 1o nparse (popMyBaHHA JeMOKpPa-
TUYHOTO CYCIIJILCTBA i IIPaBOBOI AepsKaBy BiJIIOBIHO /10 €BPOIENICHKUX CTAHIAPTIB Ta IIIHHOCTE.

Kuro4oBi cjioBa: KOHCTUTYILIOHAJI3M, IPUHIMINM yKPaiHCBKOTO KOHCTUTYI[IOHAJIIZMY, BEPXOBEHCTBO IIpaBa,
npaBa JIOAVHM, KOHCTUTYLIHMII AeMOKpPaTU3M, KOHCTUTYLIHI IepeTBOPeHH:, €BPOIeNMCbKi IIHHOCTI Ta
cTaHIAPTU.
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OCHOBHBIE ITPMTHINIIBI YRPAVMTHCROTO ROHCTUTYIMOHAJN3MA
B KOHTEKCTE EBPOIIENICKOT'0 VI3MEPEH

AHHOTAA

B craTbe packpbITO cozepskaHue U (PYHKIMOHAJIbHAA B3aMMOCBA3b IPMHIMIIOB BEPXOBEHCTBA IIpaBa, BEPXO-
BEHCTBA IIPaB 4YeJIOBEKa M KOHCTUTYLVMOHHOTO JEMOKpaTu3Ma KaK OCHOBHBIX MPUHIUIIOB YKPAMHCKOIO KOH-
CTUTYIMOHAJIM3Ma B KOHTEKCTE IIPOI[ECCOB EBPOMHTErpalmy Y KpauHbl. KOHCTATHMPOBAHO, YTO B COBPEMEH-
HBIX YCJIOBMAX KOHCTUTYILVIOHHBIX IIpeoOpas30BaHmii 5T IPUHIMIIEI IPMO0PeTal0T BasKHellIllee 3HaYeHne 1A
YKpanHbl, KOTOpas CTPEMUTCA K (DOPMUPOBAHUIO TEMOKPATUIECKOTO ODIIeCTBa U IIPABOBOrO IrOCYAapCcTBa B
COOTBETCTBUM C €BPOIECKMMM CTaHJAPTAMM ¥ I[€HHOCTAMIA

KarodeBble c10Ba: KOHCTUTYIMOHAJN3M, IPUHIVIIEI YKPAVHCKOIO KOHCTUTYIIMOHAJN3MA, BEPXOBEHCTBO IIpa-
Ba, [paBa 4YeJIOBeKa, KOHCTUTYILMOHHBIA JAEeMOKpaTu3M, KOHCTUTYLMOHHbIE IpeodpasoBaHusdA, eBPOIeCcKue
LIEHHOCTY ¥ CTaHJaPThL
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The article analyzes the legal nature and content of the right of an employee to dignity at work that will
understand his place in the labour rights. It aims to provide an overview of the costs, the causes and conse-
quences of mental ill health in the workplace. This article also focuses on the description of the second report

on

the application of the provisions of the European Social Charter (revised) that Ukraine has submitted.

Formulated proposals designed to ensure more effective personal non-property labour right. Emphasize the
critical importance of ensuring the personal non-property labour right by courts of general jurisdiction, su-
pervisory authorities, the Ukrainian Parliament Commissioner for Human Rights.

Keywords: dignity, personal non-property labour rights, moral harassment in the workplace, methods of
protection.

he problem. Ensuring effective implementation

of the right of employees to the protection of

their dignity at work is impossible without overcom-
ing manifestations of moral harassment in the work-

place. Category “dignity” as a moral value deeply
penetrated into the legal content of the legal system.

The analysis of research work and publications.
The most significant contribution to the the re-
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search of the concept of legal regulation of the
right of employees to the protection of their dignity
are the works of legal scholars, such as: N.N. Agar-
kov, A.M. Aleksandrov, S.S. Alekseev, M.I. Baru,
E.A. Yershova, A.S. Joffe, I.J. Kiselev, K.D. Krylov,
R.Z. Livshits, A.M. Lushnikov, M.V. Lushnikova,
S.P. Mavrin, A.F. Nurtdinova, A.S. Pashkov, V. Sko-
belkin, L.S. Tal, E.B. Khokhlov, L.A. Chikanova,



