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Summary

The practical significance of European patent law is greatly enhanced and relations in the field governed by invention
law between Ukraine and the European Union are expanded today. We have reasons to believe that the mechanism
of European patentability forms the foundation of a new EU patent law. The European patent system is based on
the active cooperation of the European Patent Office with national offices of the Contracting States and provides for
harmonization of national patent law with the Convention on the Grant of European Patents. The system of rules
of European patent law and practice were investigated and analyzed. The public relations arising in the process of
patenting and the use of industrial inventions under the legal framework of European patent law are under studying.
As a consequence, the harmonization of the patent system in Europe as a whole depends on whether the Community
patent system is to be put in place successfully throughout the European continent.
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YIK 341.231.14
IIPABA JITEN TA A®PUKAHCBKA CUCTEMA 3AXICTY IIPAB JIIOJHU

Porosur O.1.
JIpBiBCBKMIT HalllOHAJIBHMII yHiBepcuTeT iMeHi IBana Ppanka

Y craTTi OKpecyeHi 3arasibHi 0COOJIMBOCTI 3aXMCTYy IIpaB AiTell y AQPUKAHCHKIN cucTeMi 3aXMCTy IpaB JIOAWHU. Po3kpu-
Ta CTPYKTypa JIOTOBIpHOTO MeXaHi3My cucTeMM 3aXVCTy IpaB fiTell y Adpuili Ta 0cobIMBOCTI IpaBOBOrO pPeryJiIOBaHHA ix
npaB y Adpurancbkiit XapTii npo npasa Ta po6pobyT autuHKM. PO3KpmTa CTPYKTypa IHCTUTYILIHOTO MeXaHi3My 3aXMUCTy
npaB aiteit y Adpuni ta ocobsmBocti pyHKIionyBaHHA KomiteTy ekcrepriB 3 npas i 1o6pobyTy autnan. OKpecseHi roJgoBHI
TEOPeTNYH] Ta IMPaKTUYHI AMJIEMM), III0 CTOCYIOThCA 3aXWCTy IpaB AiTeil y Adpuil. AKI[EHTOBAaHO Ha POJIi KYJbTYPHOTO Ta
COLiaJILHOTO (paKTOpiB y 3aXmCTi mpaB AiTell y paMKaxX AQPUKAHCBKOI CHCTEMY 3aXNUCTY IPaB JIIOIVNHIL

RurodoBi cioBa: nmpasa JroayuHM, npasa AiTeit, XapTia npo npasa Ta noopobyr autuayu, Komiter ekcrepriB 3 mpas i gobpo-
OyTy muTuHM, ADPUKaHCbKA CUCTEMa 3aXUCTY IIPaB JIIOAVHIL

HOCTaHOBRa npoGuemn. Y CydacHiit BITUMBHAHIN
HayIli Mi’KHApOJHOTO IIpaBa HpodJseMu perio-
HaJIbHOI CHUCTeMM 3aXUCTy I[IpaB JIoAuHKU y Adpni,
11le He 3HaMIIM HaJIe}KHOro BimoOpaskeHHA. OcobsmBo
1Ie CTOCYETBCA 3aXMCTy IPaB OKPEMUX KaTeropiit ocid
y paMmkax miei cucremn. ociimyKeHHA 3aXUCTy NIpaB
ziTelt y paMkax AQPUKaHCBKOI cuCcTeMM 3aXICTY IIpaB
JIOVHY € BaKJMBUMM [JIA BUBHAYEHHA IIOJAJBIINX
HaIpAMIB AK PO3BUTKY JIOTOBipPHOTO Ta iHCTUTYIIIIHOTO
MEXaHI3My CUCTEeMMU B IIJIOMY, TaK i pO3BUTKY y Ad-
PpULli CUCTEeMM 3aXMUCTy IIpaB JiTeli

Amnaniz ocraHHIX HocJiAKeHsb i myoJsikariii. Oxpe-
Mi OMTaHHA 3a3Ha4eHOi MpPobJeMaTHKM TOCIiKyBa-
JucA y TpalAaX HACTYIHUX 3apyOi’KHUX HaYKOBIIIB:
II. AukyT, A. Apaert, M. I'voze, H. EBynerie, T. Kaii-
me, M. Kinnaunep, A. Jlnoitn, B. Meamyp, P. Mroppeii,
E. Hixyurse, A. Cresrros, JI. Cnor-Hinscen, @. [Ilnesn.

Mera crarTi. 3OifiCHEHHA KOMILJIEKCHOTO JIOCJIi-
JIKEHHA 3aXJICTy Ta CIPUNHATTA IIpaB JIiTeil y paMKax
AdpuraHCbKOI cucTeMN 3aXMUCTy IIPaB JIFOIVHIN.

Burnan ocHoBHoro marepiaxy. IlpaBa gmiteir mo-
Tpamam 10 nopAnkry neHnoro OAE B 1979 porri, kosm
y OOH 6yno nporosnomeno MiskHapogunii pik au-
tuHu. Toxi Oysa nmpuitHATa ekaaparia mpo mpasa i
06pobyT adppuKaHCHKOI AMTUHM. Xo4a JOKYMEHT He
6yB opuanuHo 0060B'sA3K0BUM, 1A Jleksaapaliid CTBO-
puia «MOpPaJbHMII KOMIIAC» IJIA IIPaBOBUX pPedOpM.
Y 1987 poui Oysm posmodarti poboTM A yKJIaNEHHA
000B'ABKOBUX JOKYMEHTIB 3 mpaB nqutmau [1, p. 96-97].
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JloroBipHNii MexXaHi3M cHUCTEeMY 3aXHICTy NpaB Ji-
Teit y Adppuni

Adpuranceki npitu nepebyBaioTh iy 3aXMCTOM
crieljiaJIbHUX 1 OKpeMux iHcTpyMeHTIB [1, p. 95]. Icuye
HIM3KaA PerioHaJIbHUX iHCTPYMEHTIB, CIPAMOBAaHUX Ha
IDOTpUMaHHA npaB auTuHu: 1) Adpuranceka Xaprtia
1po mpasa i 106podyT quTrHY (XapTid appUKaHCBKUX
nireit), patudgikosana B 2002 p.; 2) KouBenuis, 1o pe-
I'yJIFOE KOHKPEeTHI acrexTu npobJsem OisxkeHIiB B Ad-
puti (Kouseniiii OA€ npo cratyc 6iskeniis) 1998 p,;
3) IIporokosn no Adpurancbrkoi Xaprii mpo mpasa
JIIOAVIHM Ta HapOZiB IIpO IpaBa SKiHOK B Adpwui; a
TakoK 4) BOCTOPOHHI Ta DaraTocTopoHHi yromu ad-
puKaHCBKUX OepskaB ([IBocToponHsa yroma misk Kor-
n'Isyapom i Masi npo mpummMHeHHS TOPTIBJII AITBMU
Ta criBpobiTHMIITBO Ha KopnoHi 2001 p.; GaratocTo-
PoOHHI yroam mpo coiBpoGiTHUIITBO B O0poThOi 3 TOp-
riBJI€IO OiTBMU).

3BMYAHO 3K, HE BTpada€ aKTyaJbHOCTI B rajyai
3aXICTy IpaB fgitelt i AdppurkaHCcbKa XapTid Ipas JIo-
ovHN Ta HapoxiB (Hamamai — AXIIJIH), mo Tak camo
MICTUTB CIIeliaJibHI HOPMM, II[0 PEeryJIO0Th IIpaBa MOi-
Teint [2, c. 285]. Bigmosiguo no AXIIJIH 3a3HadaeThCs,
mo gitaM B Adppuii norpibHa creriajbHa MiATPUM-
Ka Ta CIPUAHHA: «CUTyalid 6araTboxX apUKaHCHKUX
OiTell 3aJMIIAE€THCA KPUTUYHOIO B CIWJIY YHIKAJIbHUX
daKTOpiB COIiasIbHO-EKOHOMIYHNMX, KYJbTYPHUX Ta
TPagUILIIHNX OOCTaBMH iX PO3BUTKY, IPUPOTHUX Ka-
TacTpod, 30poiHNX KOHMJIIKTIB, eKcruryaTalii i roso-
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ny». AXIIJIH nHarJagae Ha y4acHUKIB AQPPUKAHCBKOTO
Corogy (magaai — AC) oboB'sazok 3abesneuyBaTu Haii-
Kpallle JOTPUMMAaHHA IIpaB BCixX miteii [2, c. 286].

IIpuitaarra Xapril npo npaBa AUTMHM OyJo iHi-
nifoBarHo naxadpurancekoro HI'O — ANPPCAN, o
Maja cTaTyc crocrepirava mpu AKIIJIH [3, p. 173]. Ti
IPUIHATTA 0yJIO BasKJIMBUM 3 0araTbox IpmyayH. BoHa
cTajla CBOEPITHVM IiATBEPJsKEHHAM 3yCUJb adpu-
KaHCBbKMX JlepoKaB II0BasKaTy yHiBepcaJibHI I[IHHOCTI
Ta TPUHIMIN T'YMaHHOCTI, OCKiJIbKM OyJa ITOKJIMKaHA
3abe3reuyBaTy 3aXUCT MiTel BiJ PU3UKIB, 1[0 BUHU-
KalOTb BiJ IX ydacTi y BiMICBKOBUX JifX, a TaKOM 1 BIJ
TUX, III0 BUHUKAIOTH 3 MPAKTUKM 0araTbox adpuKaH-
CBKVX JIePsKaB i KyJIbTYPHUX TPaIUIIL.

3rigrno 3 HopMamm Xaprii guTMHOIO € Oynab-fAKa
ocoba, sAka He pgocAraa 18-piuxoro BiKy (cTaTTa 2).
OcHOBHI 000B'A3KM Ji€pIKaB, 110 IPUETHAIUCA 0 Xap-
Tii € TOBHe BMBHAHHA IIpaB i cBOOO, 30KpeMa, BU3HA-
HHA IepeBary 3axUCTy IUTUHU B OyIb-AKiil cuTyarrii
(crarTa 4). XapTia 3akpimioe Ak ocoOuUCTi paBa, Tak
1 TOJIITMYHI, €eKOHOMIYHi, colLiajbHI 1 KyJbTypHI Ipa-
Ba. B mepiry depry OyJsio migTBepiKeHO HeoOMerKeHe
IIpaBO HA KUTTHA i PO3BUTOK HiTell y MOE€THAHHI i3 3a-
Ooponor cmepTHOi Kapu (crarta 5). depsxkaBu-yuac-
Huni 3000B'sA3aHi npuiiMaTy Bci HeoOximui i moskimBi
3axonu, AKi 0 3abe3neuyBasiu AiTAM MIOBHMIL i cTasmit
po3BuTok. XapTia nepenbadae cBOOOLY BUPAKEHHS
IyMEu (ctatTta 7), cBobomy ayMmku i coBicti (ctatta 9),
3aXMCT MOpMBATHOrO »KUTTA (crarrda 10), mpaBo Ha
clpaBeaJIBe IIOBOJYKEHHA B pasi IlepeciigyBaHHA
(crarta 17), mpaBO Ha BOJIOAIHHA iM'AM Ta Ha rpoma-
IAHCTBO (cTaTTA 6), IpaBO Ha 3aXMCT BiJl KATYBaHb Ta
Bij| HEJIFOACHKOTO MOBOJXKeHHA (cTaTTd 16). Xapria Ta-
KoK 3abesmeuye OUTUHI peaJisaliiio mpaBa Ha OCBITY
(cratta 11) i mpaBa Ha 3I0POB'A Ta KyJIbTYpHUIT Ta (Pi-
3UYHNII PO3BUTOK (cTaTTi 14), 3a00poHy eKcrayaTarlrii
Ta HebesreuHoi npani xpiteit (crarra 15).

Crnenudiuse peryaroBaHHA CTOCYEThCA IIpaB [i-
Tell y 30poitHux KoH@JIiKTax (cTaTTa 22) Ta 3aXUCT
IiTel Bi HETAaTUMBHUX HACJIJKIB COI[iaJIbHUX 1 KyJb-
TypHUX ABuir (crarra 21), a caMe HpakTUK B pe-
3yJbTaTi 3acTocyBaHHA 3BMuaiB i BipyBab. Kpim
TOTO iCHy€ i BMMoOTa IIIOAO0 AOTPMMAHHA IIpaB JiTei-
OiskeHIiB (craTTta 23).

ITopyu 3 Tum mepenbadarorbca i 000B'A3KM miTeit:
IIOBasKaTy npaBa 0OaTbKiB, JITHIX JIIOLEN; CIYIKUTU
Mi’KHapOJHOMY CIIIBTOBAPMCTBY 334 pPaXyHOK BIKO-
pUCTaHHA (PIBUUYHUX Ta IHTEJIeKTyaJIbHUX 3Mi0HOCTel];
30epiraTy comiaJbpHy Ta MISKHApOLHY COJIIIapHICT;
30epiraT™y i BUBHaBaTy LIHHICTE KYJbTYpPU B Iyci nmia-
JIOTY 1 TepIMMOCTi; 3aXMUIIATH He3aJesKHICTb 1 Ifijic-
HicTb KpaiHm iX IIOXOIMKEHHHA; OCATHEHHA €IHOCTL
Adpukn. Ileit KaTajor Ma€e BOICTMHY KOHTVHEHTAJIb-
HIMII XapaKTep 1 CTBOPIOE OCHOBY IS BiAIIOBiZaJib-
HOCTiI OUTMHY, a He YHiBepcaJbHMX 3000B'A3aHb, II[0
BUILIMBAIOTH 3 MPUHINIIIB ryMaHizmy [4, s. 263-266].
Beenenna xouuemniiii o6os'saskis 1o Xaprii npo npasa
ZiTert Moske OyTV yHIKAJIbHMM, OCKIJIBKY, "KOJEH IHIIMIT
Mi’KHAPOIHUI TOKYMEHT He HakJajgae 000B'A3KM Ha [i-
Teil. PaKkTUUHA KOPUCHICTD Ifi€i MOIKJIMBOCTI, OJTHAK, €
cripuoro. Jesaki 3 nux 000B'A3KIB MOKYThL IPUBECTH [I0
TJIyMadeHb, AKi He OyIyTb CyMiCHI 3 METOI0 KOMILJIEK-
CHOTO 3aXMCTy ANTUHY. HediTKiCcTh MOJI03KeHb CTBOPIOE
3arpo3y pisHouMTaHHA [5, p. 42-43].

Bueni Bu3HaualOThH OBl NpUUMHM [JA OPUNHATTA
Xaprii: nositnyni Ta npasosi npuumHn. Ha mositmg-
HOMy piBHi, OA€ BucTymmia OpOTM Mapriasizariii
appUKaHCBKUX AepiKkaB B IIpoleci po3podku KouseH-
1ii mpo mpaBa aUTMHN. IX yudacTb crmodaTky OyJsa 06-
MeMKeHa. 3 IOJITUYHOI TOYKM 30py, OyJsi0o HeoOXimHO
MIPUIHATY PerioHaJIbHMII IHCTPYMEHT 3 IIpaB JIIOAVIHY,
III0 CTOCYETHCA IMTAHHA OCOOJIMBOTO iHTepecy i 3Ha-

geHHA 1A miteit B Adpuni. CTBepkyBaJiocs, 1110 B
KonBeHii nmpo mpaBa AUTHHM B AKOCTI IJI00AJIBHOTO
IHCTPpYMEHTY perioHaJsibHi 0CcOOJIMBOCTI cTasimu sKepT-
BaMI B IIPOIleci yHIBEPCAJBHOIO IOUIYKY KOHCEHCYCY.
TakuM 4MHOM, AEAKVMH 3 YIIYIEeHb CTaJ): CTAHOBUIIE
ZiTel, IO 'KMBYTh B yMOBax amapTeiny; dpakTopu He-
BUTITHOTO CTAHOBMUIIA NiTeN $KiHOYOI cTaTi; IPaKTUKMN,
110 IIOIINMpPEHi B appMUKAHCbKOMY CYCHIJIBCTBI Taki, AK
o0pizaHHsA; COIliaJIbHO-€KOHOMIYUHI yMOBU, Taki AK He-
IrPaMOTHICTb 1 HU3bKUII PiBeHb CaHiTapPHO-TIri€HIYHMX
yMOB; adpuUKaHCbKa KOHIIEIIA BiANoOBimaJsbHOCTI 1
000B'A3KIB; AiTel-coamaTiB Ta poJii ciM'l y BUXOBaHHI.

Bci i npobsemu O6ysu, mpuHAIMHI 9aCTKOBO PO3-
raaryTi B Xaprii. ¥V nopiBuanHI Adpurancera IuTa-
Ya XapTid HiABUINYE piBEeHb 3aXVCTy HOiTell B TPbOX
BasKJIMBUX BigHOCuMHAaX (IIIOJO ZiTeli-cojmaT, OiTell B
KOHTEKCTi ykJyazmeHHA nuioby i miteni-Oiskenuis). Ta-
KM 4YMHOM, XapTis BMKOHaJa MeTy 1 JOIOBHMJA yHi-
BepCaJIbHI CTaHIAPTM PErioHAJBHMUMU OCODJIMBOCTAMU
[1, p. 97-98]. Bona nepenbadae AOJATKOBUIT 3aXUCT.
Besmmka cusa Xaprii mpo npasa [iTelt B TOMY, 110 BOHA
BimoOpaskae peadsii sxkurtda niteit B Acpputii i Tomy mae
IOBipy B appuKaHCBKOMY KOHTeKcTi [6, p. 12]. Xapria
€ appUKaHCBKMUM JOKYMEHTOM, HAaIMICAaHUM adpUKaH-
nAMu 3apany adppuraHiis [7, p. 14].

XapTia — meplnii perioHaJbHMII JOTOBIp 3 HIpas
OUTVHY 1 € peasbHUM IIO3UTUBHMM KPOKOM Yy HAIIPAM-
Ky sabesmedeHHs 3aXUCTy TpaB pirTeit B Adpumi. Ii
3MicT 3abe3Ieuye OCHOBY [JI 3a0XOUEeHHHA Ta 3aXMUCTY
IpaB fiTell Ha HalliOHAJbHOMY Ta PerioHaJIbHOMY PiBHI
i Bakpinroe 00OOB'A3KM [epsKaBy, CYCIJIbCTBA i 0CO-
oucrocti [8, p. 1]. ITonosxenua XapTtii nmepenbadaoTs,
10 JIepsKaBM-yYaCHUKM IIOBVHHI 3a0e3meunTy cepe-
OBUIILE JJIA 3aXMCTy IIpaB OUTUHU, K Ie Iependaude-
HO B Mi’KHAPOJHUX NeKJapalliaxX i KOHBeHIiAX. Takum
4MHOM, JeprKaBU-ydacHUKM 3000B'sA3aHI peasizoByBa-
TM Ti KOHBEHI[iI Ta JeKJapallii, 110 CTOCYIOTbCA MIpaB
nutyHN. Tum He MeHII, AdpuKa BI3HAJA 3a HeoOXinHe
BMHECT) 3aXMCT IIpaB JiTel Ille Ha HaJHAIlOHAJbHMIL
piBenb. Adpura Bizirpae IpPOBiAHY pPOJIb Y BCTAHOB-
JIEHHI CTaHJApPTIB y rajiysi mpaB JiTell B perioHaJbHO-
My KoOHTekcTi [9, p. 13-14].

YHikaspHOIO ocobsmBicTio XapTii nmpo nmpaBa auTH-
HJ € BKJIIOUYEHHA CTaTTi 26, AKa CTOCYEThCA KOHKpPET-
HO icTopuyHOi adpmrancbKoi mpobiemm anapreiny
Ta AMCKpMMiHAIil 3a pisHmMMM osHakamu. 1la craTTa
MOKe PO3IVIANATICA AK IIePEesKUTOK MUHYJOTO, aJje € i
g iHTepupeTraniviai mosxanBocTi. ChorogHi MosKe 1 He
OyTHu appMKAHCHKOI IepsKaBy, AKa Ma€ O(IIiliHy TOK-
TPUHY anapTeiny Ta Auckpuminanii. Tum He MeHI, e
He MoxKe OyTu BUKJIOYEHO B MaiiOyTHbOMY. Tomy Xap-
Tif Ipo mpaBa AUTUHK 3000B'A3y€E nepsKaBy A0aTH IIPO
crerniaJyibHi IoTpedbu miTelt B Takux ymoBax [D, p. 49].
AdpuraHIl IMIIAIOTBCA CBOEIO KYJIbTYPOIO, ajle IIpaBa
apUKAHCBKNX JiTell He 3ary0miichk y OUCKYCiAX PO
TeHAeHIii icTopii [10, p. 98].

IIpeambysa no Adpurancekoi Xaptii mpo mpasa
i nobpobyT AUTMHM TaKOK BM3HAUYa€ OCHOBOIO Xap-
Til OpMHIMON MiXKHaAPOJHOTO IIpaBa B raJjysi mpas i
00pobyTy AMUTMHY, II0 MICTATBCA B JAEKJapalifax,
KOHBeHI[iAX Ta iHmux inctpymentax OOH. Ilopyu 3
nuMm Xapria BuMmarae, 1o mpasa i JoO6poldyT AUTHHY,
AKl € MOXIAHMMM BiJ] yHIBepCaJIbHUX JyKepeJl, MaloTb
BIATIOBiIaTM pPeaJibHOCTI [AJA a(PUKAHCBKUX HOiTeit
[11, p. 121]. XaprTia nmpo mpaBa OAUTUHU € SACKPaBUM
MIPUKJIAJOM MYJIbTUKYJIBTYPHOTO Ta 6araTONOJISAPHOIO
nporecy MiskHapongHoi HOpMoTBOpdocTi [12, p. 169].
XapTia 3aaBige appPUKAHCBKY KYJIbTYpPY 1 IuBijiza-
1Ii0 B AKOCTi OCHOBM mpaB i nobpobyTty mutuHu i, Ha
oint migcrai, Oyaye CTPYKTYypPy 3axXMUCTy, AKa UYiTKO
HaIlOBHEHA MIi’KHaPOJHOIO OCHOBOIO JJIS 3aXMCTY IIpaB
niren [12, p. 171].
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BinpiricTe excrepTiB BUCJIOBJIIOIOTE CKENTUIVI3M
Ta TPUBOTY 100 IpaB xgitet y Adpuwi. IIpo Xapriro
LI0/I0 IIpaB JiTell Ta AQPUKAHCBKY CUCTEMY 3aXUCTY
IpaB AiTeit 1o0pe He 3HAIOTh HaBiTh y Adpuni. Binbie
TypOy€ Te, III0 BOHA CTajla I'PYHTYBATUCA Ha MJIISABOMY
migxoni appMKaHCBKUX YPALIB [0 PETiOHAJIBHOTO JI0-
roBOpY LIOAO IIpaB xiTeil. B mbomy ceHci «adpocken-
TUIU3M» TIOACHIOEThCA: 1) MOBINIBHOIO paTudikaliieo
IepskaBaMy XaprTii; 2) OpakoM KOHKpeTHUX 37100yTKiB
Bin mianpHOCTi KoMmiTeTy ekcneprTiB miofo nmpaB Ta JIo-
O0pobyTy mutunu [3, p. 1551-56].

Xapria npo npasa AgiTelt 0es3nocepegHbO 3BEPHEHA
0 ZepskaBu AK 10 HociAg o0oB'sA3kiB, a aiTm BuaHaHI
B AKOCTi Tux ocib, 110 BosoaitoTe npaBamu [3, p. 164].
3aBIAKM 1IbOMY Bif0yJiocAd BU3HAHHA HOiTell AK KOH-
KpeTHOI KaTeropii ocib, Aka He € aJleKBaTHO 3aXUIIleHa
Binnosinuo go AXIIJIH. Xapria peryJtoe yci acnekTu
npaB gitei [13, p. 7]. B ocuoBi Xaprtii sexats 4oTU-
P¥ TOJIOBHI NPMHIIIN: IPWHIMII HalKpalloro 3abes-
[IeYeHHA IHTepeciB AWUTWHM, IPUHIII HeAVICKPYUMiHa-
1ii, IPUHIMI BMYKMBAHHA 1 PO3BUTKY AiTel, IPUHIINAI
yuacrti giteit [8, p. 5, 6, 8].

o mpuitaaTTa Xaprtii npo mpaBa [niTell BOHM He
MaJI KOHKpeTHMX IpaB abo 3axucty. [itu Oysim He B
3MO03i JIiATH CaMOCTiiHO, IIOCJIZIOBHO CHMpPAIOYMCh Ha
BOJIIO JepskaBu abo ix 0aTbKiB/OmiKyHIB/ CIIJIBHOTH
(Axi wacTo BMHHI B NOpYIIEHHAX). XapTia mpo mpasa
IUTVHY CTBOPMJIA JKUTTE3NATHUI MeXaHi3M, 1100 BU-
pasutu cebe B CyZOBUX i aAMIHICTPATUBHUX POIIJIALAX
i BIJIBHO BMCJIOBJIIOBATM CBOIO AYMKY 3 YCiX HUTaHb.
Y upomy cenci XapTia mpo npaBa JUTUHU € IO3UTUB-
HUM JOCATHEHHAM. BoHa BKJiIouae B cebe IijicHe yaAB-
JIEHHA Ipo IpaBa Ta 06oB'a3ku [9, p. 31-32].

HavikputyuHinmmM nuTaHHEAM BcebidHOI iMmiemeH-
Tallii Ta Oi€BOro MOHITOPMHTY 3aXMCTy HiTell € ix 3a-
JIEYKHICTb BijJ HaIiOHAJILHOI opranizanii, MidKHapomI-
HOTO TUCKY Ta 3yCWJb HeypaAAoBMX opranisamin. Ile
€ KOHIIeIITyaJli3alli€lo TOro, XTO MOXKe IIpaIfloBaTU 3
3aXMCTOM JiTell y paMKaX 3MiHUM TPUKYTHUKA 0aTbKU-
IuTUHA-Iepskasa [14, p. 451] 3a y4acTi MisKHapPOJIHOTO
CIIIBTOBapumcCTBa.

Xapria mpo mpaBa OUTMHYM CTBOPIOE ODadeHHA MU-
TaHb JiTell Ta 3aIPOBAJKY€E TBEPAY OCHOBY IJIA MiK-
HapOIHMX [iJi B HAIPAMKY IOPANKY AEHHOTO IIpaB Mi-
Teit [15, p. 328-329]. Acppuka Oasxkae MiABUIIUTH POJIb
IUTVHY, & He IPOCTO pearyBaTy Ha MOpPAaJIbHI BUMOIH,
110 BYHMKJV Y PE3yJbTaTi INOPYIIEHHA IIpaB JIIOAVHN
B Adpui. ITa nymMra KOHTpacTye 3 TBEPAKEHHAM, II[0
Ma€ Miclle cBijoMa NPOTHUIiA MOJITUKIB y BiAMNOBiAbL Ha
«0OTAXKYIOUl BUMOTHY 11010 3MilTHEHHSA Bipy B IIOJIITUKO-
IIPaBOBY CUCTEMY». XapTif He € JOCKOHAJOI i TOMy He
Habupae popmu BcesaraJbHOr0 BU3HAHHA [9, p. 22-23].
HeraTuBHuM ABUINEM € 1 BHECEHHAM 3acTepeKeHb 0
Xaprii, 3okpema, BorcBanm (cT. 2 11010 BMBHAYEHHS
mutuan), Mapuranii (ct. 9 monmo mpaBa Ha cBoboxmy
IyMKM, coBicTi i peuirii), Cymany (ct. 10 crocoBHO 3a-
XMCTY NPMBATHOTO SKUTT, cT. 11 1. 6 1100 BUXOBaHHA
JiTell, AKi 3aBariTHINM 0 3aBepILIeHHA CBOEI OCBITM Ta
cT. 21 1.2 CTOCOBHO AMTAYOro Humdy) [6, p. 18]

Edexrnusuicts Xaprii nmpo nmpaBa autmHu mnepesn-
0adae BUCOKMII piBeHb HOPMATUBHOI'O KOHCEHCYCY Ce-
pen pisEux HaponiB y Adpuri mono inei Ta 3micry
mpaB JziTeii, Ak mpaB JroauHN. Kpim Toro, Tout ¢axr,
110 3HAYHA KiJIBKICTHL appMKaHCBKUX Kpain mepeby-
BalOTh y IIpolieci IpaBoBUX pedopM II0J0 NpaB AiTeit
TaKO’K IIOKa3ye NMPUXUJIIbHICTL 0 IpaB JiTell Ha KOH-
TuHeHTi. IIpoTe, ciif 3a3HAaYMTH, 10 CTYIiHb, B AKi
i iHCTPYMEHTM i 3aKOHM MOKPAIIVIIV KUTTA JiTell B
3HAYHIN Mipl 3aJIeKUTh BiJ] TOTO, AK JepsKaBU-ydac-
HUII BUKOHYBAaTUMYTh iX 1 IpuiIMaTUMyTb BHYTPIIIHI
3aX0AM 3 BUKOHAHHA CBOiX JOTOBipHMX 3000B'ABaHb
[16, p. 331-332].

YacrtuHa 2 ° aunens, 2015 p.

BaraTo HalioHaJBHMX KOHCTUTYILI Ta 3aKOHIB
Oynu HaTXHEHHI MIXHAPOOHMMM Ta PerioHaJbHUMU
yromamu [17, p. 266]. Tpuauate 4oTMPM KOHCTUTYIIiL
B Kpainax AQpukm perysoioTh IpaBa aiteir. BaraTo
apuKaHCBKMX KpaiH po3pobumiy HOBI 3aKOHM OO
niteii, 3oxkpema, B Yrauni, [ani, Kenii, Pyanzi, Hire-
pii Ta IliBmenwniit Adpuni. IIpaBoBa pecopma B ce-
pi IpaB OUTUHM TaKMM YMHOM, OYEBMIHO, € y IIpoIieci
peaJizaliii, ajie mporpec 3aJuIIaeTbCA HEPIBHOMIpHUM
[18, p. 486]. o npukianmy, aKkTaMy IIOJ0 IIpaB AiTei
y pisHux pepsxkaBax Acdpuxnu e: IliBnperno-Adpuran-
cbKuMit akT 1mpo gmitert 2005 p., 3ak0oH MPO AOIJIAL Ta
3axyct autuHn y Hawmi6bii 2010 p., AT mpo xiteit y
Kenii 2001 p., AxT npo npasa giteit y Hirepii 2003 p.,
Akt nipo nipaBa gitert y Boresani 2009 p. Ta 3akoH mpo
nmiteir y Tamsanii 2009 p. [3, p. 169] Misxknaponui Ta
perioHasbHI iHCTpyMeHTM OyJsiM BMKOPMCTaHI Ha Mif-
TPUMKY IPMHLIMITY 3a0e3ledeHHA HalKpallux iHTepe-
ciB B HMBIII CyZIOBMX pillleHb B a(ppUKAHCHKUX KpaiHax.
Hanpuxnan, y copasi Motlogelwa v Khan y Borcsa-
Hi [18, p. 487]. o iHmMX TakMx CIIpaB MOKHA BifjHe-
ctu: cripaBy Koucrurynirinoro cyny Sv. M (Centre for
Child Law as Amicus Curiae) y IliBnenHo-Adpukas-
cbkint Pecriy6urini 2007 p. [3, p. 171].

BaskamBrMy mpaBo3aXyICHUM JIOKYMEHTOM y CIIPaBi
HiITPUMMAHHA 3aXUCTY IIPaB JiTell € TakoK AdpuraH-
cbka Xapria mosoni 2006 p. 3rigHO 3 MHOJIOMKEHHAMU
Xaprii mepskaBy, 110 A0 Hel IPUENHAINCEH: BXKMUBAIOTH
BiAmoBimHI 3axomm mJisa Toro, 100 3abe3meunTy 3a-
XMCT MOJIOZAI IPOoTH ycix hopM quckpuMinanii; Bu3Ha-
I0OTh IIpaBa MOJIOAVX JIONel 3 eTHIYHNX, PeJIrifHnxX Ta
JIHTBICTMYHNX MAapriHAJbHUX TPYI UM MOJIOZI, IO €
BUXIAIAMM 3 KOPIHHMX HapoxiB 30epiraTy CBOIO BJac-
HY KYJIbTYPY, BIJIbHO CHIOBilyBaT! CBOIO BJIACHY peJi-
riro i BUKOpPMCTOBYBaTM CBOIO BJIACHY MOBY. Kpim Toro
XapTia 3akJIMKae MOJOJIMKHI opranizarii go Toro, 11106
BOHM B3AJIM IIPOBIHY POJIb Y MOJIOJIKHMX ITporpaMax
i 3abesnmeunsiu mpaBo Ha po3BuTOK. OKpiM TOro BOHA
PEeryJioe NUTaHHA AiAJIbHOCTI MOJIOAIMKHMX 3ac00iB Ma-
coBOi iH(oOpMAaIii, CIPUAHHA MiKHAPOJHOMY CIIIBPO-
OITHMLITBY, [OCTYILy MOJIOJZI IO OCBiTM Ta iH(opMmariii.
Kpim Toro xoyxkHa nepskaBa, WIo miammcasa XapTiio,
PO3p00JIAE BCEOXOILTIOIYY HAIliOHAJBHY MOJIOLIMKHY
noglitTury [19, c. 229-230, 232].

BasxsmuBuM € i tak 3Banmii «Kaipcbkuii mporec».
Came y pamrax omHoro 3 PopymiB y paMKaxX IIbOTO
nporecy 0ysa c)opMyJsIbOBaHa CIIJIBHA ITO3UILA IIJOZI0
MaiioyTaboro miteit y Adgpuii. Ha qomatok no el Oysin
yxBaJjeni [leknapauia ta Ilman gint monpo adppuran-
cbkoil BinmoBiai ana aiteit. Ilpoiiec mpomoBiKye Tpu-
BaTU 1 y 7ioro paMkax i HazaJi NpuiMalOTbCA aHAJIO-
riuni Ilnasm gin [3, p. 166]. Cranmaptn % i miHHOCTI
cpopmysiboBani mosza pamramy Xaprtii OA€E/ opranis
AC, 3naetnesd, He Oynn o6'eqHaHl B €AMHNIA IJIAHY it
mozo npaB aqutuHM B Acppuri. Kpim Toro, s3arasibumit
niaxig OAE/AC 6yB niggaauit KpUTHILY 3a Te, 110 IPU-
ninaAB GiybIllle yBaru CTAHOBUIILY NiTell Ta IX ITOJIOXKEeH-
HIO B KOHTEKCTi PO3BUTKY, HixK ix mpas [20, p. 163].

IacTuTyniitanii MexaHi3M cucTeMH 3aXUCTy IpaB
mireit y Adppumi

3riguo 3 Xapri€ro npo mpasa AUTVHU (POPMAJIEHUNA
3axXMCT IIpaB [iTell 3aJIe’KUTh BiJ HalllOHAJIbBHUX Ta
HaJlHallloHaJbHMX IpoleciB. IleHTpanbHe Miclie cepen
HaTHAITIOHAJIBHMX IIPOIleciB HaJeXKnUTb KomiTeTy ekc-
nnepTiB 3 mpas i no6pobyry mutmau. IIlo crocyernhesa
HaI[lOHAJbHUX IIPOIIECIB, AKi € APYIUM CKJIAJOBUM eJjie-
MeHTOM (POpMaJIbHUX IIpoLeciB peaJisallii, To gepsxa-
BU-y4acHUI 3000B'A3yI0TbCA BU3HABATI IIpasa, cBOHO-
v i oboB'sa3ky, 3akpinieni y Xaprii, i BsxuTn 3axosis
BIITIOBIZIHO JI0 IX KOHCTUTYIIMHUX NIPOLIENYP, TAKUX AK
3aKOHOZaB4i abo iHIIMX 3aXO4iB IJIs BUKOHAHHS II0-
JosKeHb. Ile € OCHOBHUM HAaIIPAMKOM (POPMaJIbHUX Me-
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xXaHi3MiB, 110 3a0e3MedYylTh NIPAaBOBY OCHOBY Pi3HMX
npuHINIIB XapTii npo npasa gutuau [12, p. 142-144].
Trmoro cropoHoro € Heodimilini, Miciesi i HalioHaJJIBHL
MeXaHi3MI, a caMe: KJIAaHOBI MeXaHi3MIU, CyZOBI Mexa-
HIZBMM BOMK[A, MEXaHi3M OKPY’KHOIO KOMicapa HMBiJib-
HOI cay:k6u (the boma) Ta peJirifiHo-11epKOBHI Mexa-
Hizmu [12, p. 148]. PopmanbHMII OPUINTHUIT 3aXUCT
€ OCHOBHJM €JIEMEHTOM B 3YyCUJLIAX IIOJI0 peaJsisaliii
niel Kateropii npas smoanaM [12; p. 162].

DyYHKII0 KOHTPOJIO 32 JOTPUMAHHAM 3000B'A3aHb
JIepsKaB, KOTpi minnmcany XapTito BUKoHye AQpuKan-
CbKUIT KoMiTeT ekcreptiB [2, c. 286], 1110 € OCHOBHUM
perioHaJbHUM OPraHOM 3 320XO4YEeHHHA Ta 3aXUCTY IpaB
mitenn y Adpumi [21, p. 216].

Bin ckmagmaerbea 3 11 umneniB. Tepmin ix moBHO-
BasKeHb CTAHOBUTBH H'AThH POKiB. Komitrer mae Mox-
JUBiCTE BU3HauUMTM Macumitab i xapakTep 3MiH, He0O-
XIgHMX [IA ajanTanii IpakTUKM Ta HAIiOHAJBHOTO
3aKOHOJIaBCTBAa y BIATIOBiAHICTH O BMMOT CTAaHIAPTIB.
IIpenmerom poborn Komitery mosxke OyTy Takosk iHITi
muTaHHA, NokJaneHi Ha Hboro AC [4, s. 266]. DyHK-
1ii AdprKaHCBKOrO KOMITETy eKcrepriB nepenbadeni
y cT. 42 Adpurancekoi Xaptii mpo mpaBa AUTMHM i
nepenbavarore 306ip 1 mommpenHa iHdgopmarnii, mpo-
BeJIeHHA MIXKAVICUMILIIHAPDHUX JOCJiIKeHb IIpo0JeM,
1[I0 CTOCYIOThCA MpaB Ta nobpobyry mutuun y Ad-
pulLii, opraHizariro 3ycTpideii, BUmaBaTy peKOMeHIaInii
ypanaMm, pOpMyJIIOBAHHA Ta KOHTPOJb 3a JOTPUMaH-
HAM HNPMHLUMIIB Ta IpaBuJl, III0 MalOTh 32 METY 3aXMUCT
mpaB Ta A00pPo0yTYy adprKaHCBKUX [iTell, CHiBIpalld
3 IHIMUMM IHCTUTYLIAMN, 10 3a/IMaIOThCA 320X0YeH-
HAM Ta 3aXMCTOM IIpaB Ta AOOPOOYTY OUTMHM Ta TJIY-
MadJeHHs MOJIOXKeHb AdpukaHcbkoi Xaprii 3 mpas Ta
no6pobyTy mutuHu. Ha [OmaTok 70 3arajibHUX 3a0X0-
YyBaJIbHUX MOMKJMBOCTEN AK JI0Oi00uM/3axmucHi Bi-
3UTN AQDPUKAHCBKMUX KOMITET EKCIIEPTIB TaKOK Mae
IIOBHOBAYKEHHA OTPUMYBATHU Ta PO3IJIANATH JIePKaBHI
JIOTIOBiJIi 1 AK YacTMHA JI0r0 320X04yBaJIbHOIO MaHaTYy,
IIOBHOBAYKEHHA OTPUMMYBATM IHAMBiAyaJsbHI Ta MisK-
JlepsKaBHI ITOBIIOMJIEHHA [JIA IIPOBEJEHHA PO3CJimy-
BaHb [22, p. 254-255]. IIpn 3xificHEeHHI CBOTO 3aXMCHOTO
MmaHnaty, Komiter moske BraBaTuca o 6yab-AKUX Me-
TOJIB TOCJIiIPKEeHHA OyIb-AKOr0 MUTAaHHA, 1110 BiAMOBi-
nmae Xaprii, BKIIOYHO 3 3aX0LaMH, 1110 JeprKaBa BiKIIIA
3anysa immremenTanii Xaprii [23, p. 445].

ITepmna 3yctpiu Komitery BinOysaca B 2002 p. Ha
Binminy Bixm Komitery OOH, Komirer ekcnepriB Bo-
JIOZi€ TTIOBHOBA’KEHHAMM Ha IIPUIIOM 1 PO3riaAn iHAMBI-
JIyaJIbHUX CKapT, AKi po3IJIANalTbea KOH(IAEHIINHO,
aje npu npomy, B gyci OOH, 3Bitu KomireTy ekcrep-
TiB IIOBUHHI MOIIMPIOBATUCA B IIyOJIYHOMY MOPAIKY.

Y MmexaHizMi 3abe3reueHHsa IIpaB JiTel CBOE Miclie
3alimae 1 AdpukraHcpka KowMmicia 3 mpaB JIIOAVHM Ta
Haponis (masami — AKILJIH). It nopyueno zaoxouy-
BaTy 1 3axmInaTy IpaBa JIOAWHM i HAPOXIB, Y TOMY
umyesi 1 mpaBa AUTMHM, Y BCbOMY perTioHi [2, c. 287].
BusHaHHA npaB AUTKMHM AK CKJIaN0BOI HopMmu Adpu-
KaHCbKOI cuctemu Oyia imeero, mio Bitasack. Tum He
MEHIII, MeXaHi3M MOHITOPMHTY AK i paHile miggaeTb-
ca kputuili. Tomy Kowmiter 3 nmpaB gutuau y Adpnri
IpUITHAB 3axony, 1106 3minHuTH cebe B AKOCTI Yac-
TUHN AQPUKAHCBKOI CUCTEeMM 3aXMCTy IIpaB JIIOAU-
Hu [13, p. 7-8]. Kpim Toro, iHTerparia ydvacti niteit
y HEITAIlT mosxe OyTM NOCATHYTO Ha PIBHUX PIBHAX
(HEITIA, nep:xaB-unenis HEITAJ], rpomaaHCBKOTrO
CYCIIiJIbCTBA, PEriOHAJIbHUX yCTAHOB 3 NUTAHb IIPaB
grognan, oprauis AC) [24, p. 28]

Komirter exkcrneprTiB mOBMHEH CUCTEMAaTUYHO CIIiBII-
pamoBaty 3 immmMu opranamy AC 3 mpaB JIIOOVHY,
takumy, Ak ARIIJIH ta AdpuraHCbEMII cyn 3 IpaB
JIIONVIHY Ta HAPOXIB, a TAKOX 13 KOHTMHEHTAJbHVIMN
MOJIITUYHMM OpraHaMM 3 METOI0 MaKCHMizallii IoTeH-

miaJgy Juia 3axXucTy ImpaB aiteii [6, p. 22]. Komiter mo-
BuHeH criBnpampoBat 3 AKILJL, 3oxpema, AKRIIJIIH
TIOBMHHA 3a0e3IedyBaTy 3aXVCT IIPaB JiTell B MeKax
CBOTO MOPAAKY NEHHOrO Ta 3BepHyTMcA Ipamo no Ko-
MiTeTy npu posryAni nutase npaB autuan;, ARILIJIH i
Kowmirer moBMHHI HaJaroguTy TiCHY CIIBIIpaIlO ILJIA-
XOM, HAIPUKJIAJZ, CUCTEMATHYHOTO BiABiAyBaHHA 3aci-
naub onuH onHoro; AKRIIJIH moske mpoBOoAMTY CIIJIBHI
wmicii 3 unrenamu KowmiTery 1110710 371i7iCHEHHA MaHIaTiB
crielniaJIbHMX JONIOBifadyiB i mmij yac 3a0X04yBaJIBHUX Ta
caimuaux Mmiciit; obuaBa opraHM IMOBMHHI 0OMiHIOBaTHCA
iHdopmalliero mpo mpaBa IUTUHMU, IO BUILIMBAIOTL 3
PO3IJIALY AOMOBizell nepskaB-ydacHuib (6, p. 86].

Kowmirer excmepriB He Ma€ BJIACHOTO CeKpeTapia-
Ty, 06CJIyroByeThesa JlenmapTaMeHTOM 3 COI[iaJIbHUX V-
TaHb 1 IOTepIiae Bif cepiio3HOiI HecTaui pecypcis, a
TOMY IIOCTAa€ MUTAHHA IPO Joro 00'equanusa 3 AKIIJIH
[25, p. 535]. Icuye momiTHe nyOsOBaHHA (PYHKLIN Ta
maggatie misk ARIIJIH ta Adpuranceroro Kowmite-
TOM ekcrnepriB. KomiTeT BUKOHYye 3a0X04yBaJIbHY, 3a-
XVCHY Ta TJIyMadHy (PYHKIIii, II[0 3 JIETKICTIO MOKYTb
BUKOHYBaTuch HKowmiciero. O6umaBi iHCTMTYLil IOKJM-
KaHI po3riamaTiy NepsKaBHI JONOBiAI Ta OTPUMYyBaTU
MOBiIOMJIEHHA Bif iHAMBIAIB, Tpymn Ta neps:kas. Icuye
MOTeHILiJiHa 3arposa, 110 OyJle PO3BMBATUCH CyIep-
ewINBa IOPUCIPYAEHIiA y cdepi npaBa 3aXUCTy MIpaB
gronuau [23, p. 447-448], a Tomy HeobxinHe BUPOOJIEH-
HA KOHIemIlii 3 BupimenHa 1iei curyanii, abo muisa-
XOM TiCHOTO CITiBpOOITHMIITBA Mi’K HUMM, IO 3MOXKE
JIOIIOMOT'TY YHUKHYTM AyOJIOBaHHA Ta 3a0e3neunTds ix
epexkTrBHe (PYHKI[IOHYBaHHA, ab0 HIIAXOM iX «3JIMT-
Ta» [26, p. 398].

PesynpraTomM posBurky KRomirtery craso crTBO-
peHHA BiacHOi pobouoi mponenypu: IIpaBui mporie-
nypu, KepiBHMX NpMHIMIB AJIA NEePBMHHMUX S3BITIB
JepsKkaB-ydJacHUIb, lIpoienypn pos3rifany OOIOBimeit
JepsKaB-ydJacHUIlb, KepiBHUX NPUHIUIIB IJIA PO3TJIIa-
Iy noBimomiieHb, KepiBHUX NPUMHINIIB AJIA IIPOBEIEH-
HA po3ciinyBaHb, KepiBHMX NIpMHIMINB AJIA KpuUTe-
piiB mya mHagawHA crartycy crocrepiraga B Kowmirteri
[6, p. 27]. HepsxkaBu-yuacuuni AC 3000B'si3aHi moga-
BaTH JONOBiAl mpo 3axoay, BYKUTI HUMM y 3B'A3KY 3
BICJIOBJIEHOIO paHime nymkoro KomiTeTy ekcrepTis 3
npas i Guraronosyuyro autuHM. Taki qonoBigi HagaoTh-
ca pas Ha Tpu porn. ¥ 2003 p. KomiteTom 6ysm pospo-
OJs1eH] KepiBHI NIPMHIMIN 3 MiJTOTOBKY IIEPBUHHUX JI0-
noBigert. IligroTroBKa TakKmx 3BiTIiB Hala€e MOMKJMUBICTH
LU fepsKaB-y4YacHUIb IIPOBOANTY BCEOCSKHII OTJIAL,
YCIIIIHOCTI BUKOHAHHSA 3000B'A3aHb, AKi B3sya Ha cebe
Ta 4u iHma fgeposxasa. Ili gomoBifl poariamaioTbea AK
odpirfifiHi JOKyMeHTH, 1 IepsKaBaM-y4aCHUIIAM IIPOIIO-
Hy€eTbCsA IIyOJIiKyBaTy CBOi AOMOBiAl cepen ycix Binmo-
BiIHMX CTOpPIiH Ha HAI[iOHAJILHOMY piBHI [2, c. 289].

XaprTia € MeHII 00MesKeHOI0 1 OiJIbLI JOCTYIHNUM iH-
CTPYMEHTOM JIA HapoxiB Adpuxnu, Tomy mo Komiter
ABHO YIIOBHOBAaYKEHMII OJIEPIKYyBaTM 1 PO3IJIAAATHU IIO-
BIZTOMJIEHHA BiJl JlepsKaB-y4aCHUIIb, CIIPAMOBAHI IIPOTH
IHIINX JIepsKaB-yYacHUIIb, 1 OJHO3HAYHO, 11100 pO3IJIA-
matu iHnuBinyaJsbHI ckapru, nosimomiaenHa Bim HIT'O
Bif imeHi okpemnx ocib Ta iHIIMX ycTaHOB abo opraHi-
3amint, Bu3Hanux AC tra OOH. Tomy Xapria npo npasa
IuTvEY Mne pagi, visk AXILJIH [9, p. 27].

KepiBHnITBOM [AJ18 NIEePBMHHUX B3BITIB JepsraB-
yyacHuIb Oyam 3amucku Komitery, B Axkmx Kowmirer
po3IIALAa€E Ieil mporec AK CIocib «IIpoBOOUTM BCEO-
CSAXKHMI OTVIAJN PI3HMX 3aXO0JiB, IPUMHATUX IJA IPU-
BeJIeHHA HAIllOHAJBHOTO 3aKOHOJABCTBA Ta IIOJITUKN
srigao 3 Juradoro Xapriero i KOHTPOJIIOBATH IIPO-
rpec», a TaKOXK AK 33a0XO0YEHHA 1 CHPUAHHA «ydacTi
HaCeJIEHHA Ta I'POMAaJCbKOTO KOHTPOJIO i IPUBATHOTO
CeKTOpy 1 B IiJloMy y HOpaKTUI CyCIiJbCTBa IMIOA0
nmiteri». Ile Takok € HiATBEpAKEHHAM JepikaBaMU-
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YYaCHMIAMM CBO€I IPMXMIIBHOCTI moBaskaty i 3abes-
neyyBaTy NOTPUMMAHHA OpaB» B Xaprii i «icToTHUM
3aco00M [JI CTBOPEHHA KOHCTPYKTMBHOIO MiaJioTy
MK JepskaBaMM-ydacHMIAMU 1 AQDPUKAHCBKUM KO-
MiTeToM». 3BiTM HOBMHHI BKJIOUaTH B cebe Komii 3a-
KOHOJABCTBa i TeKCTU, CTAaTUCTUYHI JaHi Ta iHII Ma-
Tepiaanu [20, p. 170-171].

Adpuranceruit KomiTer mMae norennias, mob Bu-
JITY Ha HOBUJ piBeHb 3a JIOIIOMOTOI0 JOT0 IOPMCAMKITII
OpMUIMaTU TOBIIOMJIEHHA BiJ JepsKaB-y4YaCHUIb 1 Bif
OiTeit i mopocyux, AKi mepebyBalOThH i IOPUCOUKITI-
eio nepskaB-uieHiB AC 1momo O6yab-AKOrO NUTaHHA,
mo MmicTuTtbea B XapTii IIpo mpaBa IUTMHM, B TOMY
4MCJI TIOPYLIEHb E€KOHOMIYHMX, COLIaJIbHUX Ta KYyJb-
TYPHUX IIpaBa IUTMHM. XapTid Ipo mpaBa AUTUHU €
IIPOT'PECVUBHOI0 1 OPI€EHTOBAHOI Ha IIPaBO3aCTOCOBHMUIL
MeXaHi3M. AQPUKAHCBKNUII KOMITET Ma€ IIOBHOBAYKEHHA
110710 PO3POOKYM i POPMYyTFOBAHHA NPUHINIIB, CIIPAMO-
BaHMX Ha 3aXUCT IIpas fmiteit B Acpuni. HezamexHicTb
Kowmitery mosxke 6ytu migmana Kputuili. Byab-axmii
MeXaHi3M MOHITOPMHIY IIOBMHEH OyTN He3aJIeXKHUM II0
BiJIHOIIIEHHIO J0 MOJIITUYHOI anMiHicTpalii, 3aKoHOIaAB-
4MX Ta MOJITUYHUX OPraHiB, He3aJIesKHVM BiJ MaHIITy-
JIIOBaHHA ypAJaMM UM HOJITMYHMMMN HapTiaMu. Ypano-
Bl YMHOBHUKM He IOBMHHI OyTM B 3M03i BTPYyTUTUCA B
jtoro (pyHKIioHYBaHHI. KoMiTeT MOBMHEH MaTU MOKJIV-
BicTb cmocrepiratu i mpu HeoOXiZHOCTI KPUTUKYBATU
ypan He noborounck pemnpecini [9, p. 23-25].

IIpasa girteit y Adgpuni: TeopeTndHi Ta NpaKTUIHI
MpodJieMu 3aXIUCTy

Y GaraTbox BiHOCMHAX JiTH YacTillle € }KepTBaMu
[IOpYyIIEHb IIpaB JIIOAVHY, HIYK JOpOocJi, i adpprKaHCbKi
JiTM YacTimle € skepTBaMM, HIK JIITM Ha IHIIMX KOHTU-
HeHTax [3, p. 3]. Bimsbko 44% HaceneHHa AQpuUKu €
OiTm y Bimi mo 15 pokis, a Tomy Bupas «IiTM MaibyT-
HbOrO» € Oinbir BipHWMIT B Adpuli, HisKk ge-HeOyb IIe.
3axMCT IIpaB JiTeil He TinbKY iHBecTuUlii B MaiibyTHE, a
i1 imnepaTus cydacHocTi [1, p. 96]. P. OKOHKBO BJIy4HO
OIJICY€E CUTYAII0 HEPIiBHOCTI iCHYBaHHA Mi¥K OUTUHOIO,
1o Hapoausacs B ciM'l esiTHOI MeHIMHM i IUTUMHMA,
AKa Hapoamiaca cepep Oinpirocti 6igHMx. Bin 3as3Ha-
yae: «J[iT¥ IPOKMIAIOTbCA 3 IMOPOYKHIMM IIIIYHKaMIL.
Boun numryrts ascasit ysmamramu Bin ciaHIiB i cmi-
BalOTh, 11100 3abyTy, 110 BoHM rojoaHi. it Hacmpas-
JIi IPOKUJIAIOThCA Bif cHY 6e3 CHOBUIIHB, I'yJIAIOTH HA
CYBOpPMX BYJUIAX. BOHM — 1ap KOHTMHEHTY, II[0 3a-
rybuBca y TeMpsABi HermomoocTBa».

AdpukaHcbKi giTn € 34€01IbI110T0 KepTBaMU IroJI0-
LIy, HEIIMICbMEHHOCTI, BificyTHOCT skmtia. ¥ Adpurii Ha
niBnens Bixm Caxapwm, 3a OnjiHKamm, OiJibIlle YOTUPHOX
MiJIBJIOHIB AiTell MOMMPAIOTh IIOPOKY, marouym Adpuiii
HaBUINWI PiBeHb AUTAY0I cMepTHOCTI y cBiTi. Bonu €
CBiIKaMM I'pOMagAHCHKMX KOH(PIIKTIB i CTUXINHNX JINX.
AdpuraHcbki KiHKM 1 miTm ckyrazamoTe OiseinicTe Oi-
skeniiB. 3a gaummu FIOHICE®, nemoBJsaTa i MaJeHbKI
Oity ckaamaau 1,2 Mo 3 6isbin HidK 1,9 MJIH cMepTeil B
ITiBnenniit Adpnui nixg gvac 1980-x poxkis [27, p. 65-67].

YuxHMKaMM HeeeKTUBHOCTI 3aXUCTy AiTell € Bin-
CYTHICTb II€BHOTO CTYIIEHA IOJITUYHOI cTabisIbHOCTI,
€KOHOMIYHNX pecypciB, IHCTUTYLIHOTO IIOTEHI[aJy
Ta TOTOBHOCTI 3BEpPTATUCA B CYAM JJIA 3aXNUCTY IIpaB
nitent. IcHyloTb pisHi cmcreMHi mpobsemy, Aki mepe-
HIKOIPKAIOTh peadsizanii mux daxrtopis [12, p. 146].
XaprTia mpo mpaBa OUTUHM Ma€ IIeBHI OOME’KeHHdA.
Binpiricts adpukaHCbKMX KepiBHUKIB, y B3B'A3KY 3
COIiaJIbHO-€KOHOMIYHMMY yMOBaMM, HE MOYKYTb BU-
piIIMTY KOHKpEeTHY Hpo0JieMy MHOPYIIEHb IIpaB MiTeil.
Cor1iaJIbHO-€KOHOMIYHI YMOBY YHEMOXKJIVIBJIIOIOTD JJIA
faraTboxX KpaiH MOMKJIMBICTH IIOBHOIO MipOIO JOCATTH
mpas, 10 MicTATbeA B Xaprii mpo mpasa auTuHM, 60
i npobJsieMM BUILIMBAIOTDH IMIOJITUYHUX 1 €KOHOMIYHUX
cucreM, fAKi IoTpedyroTh pecTpyKkTypu3aaliii. Jia nesa-
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KX appMUKaHIIB caMa ifes AiTeli, 10 MAlOTh IIPaBa, €
3arpos3JMBOIO, & TOMY € HEepO3yMiHHA, 1110 IIpaBa JdiTelt
HacIpaBJi 03HAYAIOTh. ICHY€, OIHAK, TOTOBHICTDH CIIpU-
Aty motpedam nirtein [9, p. 32].

TpapuiiiiHa adpuKaHCbKa KyJIbTypa BIU3HAE CaMO-
LiHHICTE AiTell i HeoOXigHicTh iX 3axmcTy. Binbin Bask-
JIMBO, OJJHaK, 110 appMKaHCbKA KyJIbTypa BU3HAE V-
TUHCTBO AK 0COOJIMBY, HECTAHIAPTHY 1 KPUXKY CTaJio
JIFONCBKOrO OyTTdA, AKa BMMAarae OcoOJIMBOTO 3aXUCTY
s 3abesneueHHa Oes3neky i BIMOKMBAHHA, IOTPed ni-
Telt Ta 3abesnedeHHA iX (PiBMYHOI Ta ICUXOJIOTIYHOTO
no6pobyTy. BuskuBaHHA Ta PO3BUTOK MiTel € I[JIAMU
TpaautiiHoro cycminbersa [28, p. 225]. I'. Ban B'open
[IPAaBUJIBHO OINCY€E AUTUHCTBO HAK OysKe CKJAIHUIL
coIliaJIbHMIT KOHCTPYKT 1 IpUIIyCKae, II0 Oynab-AKa
cpoba BUBHAYUTU I PO3MENKYBATH JOTO HEMMUHYYE €
IITYYHOIO. J/Ioro MOKHa pO3riAnaTy AK COLaJbHNUIA iH-
cTuTyT; Habip coliaJbHMX BiTHOCUH, IPOTATOM SKOTO B
IIepII POKM 3KUTTA JIOIUHEN POPMY€EThCA. JJoCTimKyo-
4yl 3MiHY BiJHOCKMHM B POJAMHI i B CYCITiJILCTBI B IiJIOMY
IIIOZI0 TaKMX INUTaHb AK AUTAYA IIpalld, JUTA9a CMEepPT-
HICTBb, JOIJIAM 3a OiTbMM €KCIepPTU CTBEPIKYIOTbh, III0
OiTV IIepeyiiy Bif, CIPUIHATTSA IX AK CYMHIBHOI eKo-
HOMIi4HOI IfiHHOCTI 70 GeamipHOi abo «bGezrinHOi» emo-
niriaoi 1inHocTi. CorfiasibHi BiTHOCKHN, 110 CTOCYIOTHCA
IIPMPOAY BUXOBAHHSA JiTell Ta 3aXMUCTy MiTel, TaKOMK
3a3HaJIM 3HAYHMX 3MiH y BiANIOBigHOCTI 3 My 3MiHa-
MM B COPUMHATTI uTuHCTBa [12, p. 65, 71]. KorrouoBum
IIPUHIUIIOM CYYacHOTO IpaBa i 1o0pobyTy IUCKypCY €
Te, 1[0 PETYJIIOBAHHA JKUTTHA JiTell Ma€ CIIPAMOBAHO Ha
IUTUHCTBO Oe3TypOoTHEe, Oe3neune, HaAiliHe i 1acanBe
JIIOZICBKe icHyBaHHA [12) p. 79].

B OaraTbox adprKaHCBKUX TPAAUIIIHNUX CYCHiJb-
CTBaX, aBTOHOMIA OWTMHM YacTO CUJIBHO OOMesKeHa.
IlomaTTa AUTMHM 1 AMTMHCTBA, AK IIPaBUJIO, IPYHTY-
€ThbCA Ha ifei, 10 TiJNbKM JOPOCJi 3HAIOTH, III0 KpaIlre
naa giteit. Taka cuTyalia He cupuse peaJiisallii mpas
1 CHOysKUTb TiJIbKM TIOJIETIIEHHAM JJIA IIPOJIOBXKEeH-
HA IHIIMX OPaKTUK, AKl € MIKIJIMBUMM IJS IUTUHU
[28, p. 228]. Adppurancbka KyJIbTypa i Tpagmuiii CXmuiIb-
Hi IO €KOHOMIYHOI eKcILTyaTallii JiTell 3a JIOIIOMOIOI0
BUKOPMCTAaHHA auTa4doi npari. Ile moske cratuced,
TOMY, II[0 AUTAYA Ipald PO3TJIALAETHCA AK BUXOBHMUIL
3axin, abo AK 0060B'A30K AuTMHM 1070 cim'i [5, p. 61].

Ha nmomatox mo eTHiYHMX Ta KYJIBTYPHUX BiIMiH-
HOCTeJ, PIBHMX PeJIrifiHMX Ta MOJITUMYHUX IOTJIANIB Yy
apUKaHCBKUX JepsKaBax IIOMITHOI € cjabka MOK-
JVBICTH MIKHApPOIHOTO IIpaBa IIOA0 3aXNUCTy HOiTell y
JIOKaJbHUX cycmijgbeTBax [29, p. 125]. B Adcpuui mitnu
pO3MIANaloTbCA AK IiHHA YacTMHA CcycHijgbcTBa. He-
3BajKalO4M Ha Ile, KyJbTYpPHI IPaKTUKM, fKi 3aBra-
IOThb IIIKOAM OiTAM JlaJii iCHYIOTBH. YCIIiX BIPOBaIKeH-
HA CTpaTerii Iono mnpas xaitTeilt B Adpuili, 3ajeKUTh
BEJIMKOIO MIpOIO Biff PiBHA KYyJIbTYPHOI JIETITMMHOCTI,
HaJaHil IUTA9MM HOpMaM B cdepi mpas. Peasizamia
YHiBepCaJIbHMX HOPM MLIOAO0 AOTPMMAHHA IIPaB IiTeil
B apMKaAHCBKUX KyJbTypax Oyle B INeAKMX BUIIAT-
KaxX YCKJaJIHEeHe NpaKTUKaMy a00 3HAYeHHAM KYJib-
TYPHOI JIETITMMHOCTI, 1110 HecyMicHa 3 IpaBaMu JiTeil
[28, p. 221, 223]. MoBa ¥ige mIpo TijecHi IOKapaHHHA, I10-
30aBJIEHHA BJIACHOCTI, NMCKPMMIiHAIlIO, HEJIOJICBKI Ta
TakKi, 10 NPUHMGKYIOTE TifHICTE puryanu [15, p. 329].
JlepsKaB1U-CTOPOHM BIKMBAIOTh YCIX BiINOBIZHMX 3aX0-
IiB [JIA CKacyBaHHA 3BUYAIB 1 IPaAKTUK, MIKINIMBUX
nasa 1obpo0yTy, HOPMAJIBHOTO POCTY 1 PO3BUTKY OM-
TUHY, i 30KpeMa: a) 3BMUUaiB i MPaKTUK, 1110 HETATUBHO
BIUIMBAIOTHL HA 3MI0POB'A 1 3KUTTA AuTHHY, 0) 3BUYAIB i
IIPaKTUK AVCKPMUMIHAILII AMTUHM 32 O3HAKOI0 CTATI UM
immoro crarycy. Takum 4UMHOM, MAXiN y MidKHAapPOIHO-
My IIpaBi IoJjArae B TOMY, IO BU3HATU KOPUCTb TUX
KyJIbTYPHUX IPAKTUK, 10 PO3BUBAIOTH 33a0X0YEHHSA
Ta 3aXMCTy [IpaB JAiTell i MepeBM3HAYUNTH Ti KyJIbTYPHL
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IIPaKTUKY, AKI BBAKAIOTHCA MIKIJIVMBUMHI JJIA 3aXUCTY
npaB giteit. Ilepenbavuaerbes, 10 TakKuil maxim mig-
TPUMYE IIpaBa [OiTeli, B TON Ke dac 30epiramoum KyJib-
TYpPHY LijicHicTb ToBapucTs [28, p. 228].

IIle oxHa CcKJAAHICTL BUHUKAE, KOJU 3BUUAIHE
IIPaBO CHiBICHY€ 3 KOHCTUTYIIIHMM IIPAaBOM Yy BeJIMKiiL
KIJTBKOCTI apprKaHCHKUX KpaiH, BKIowaroun Ediomio,
Hirepiro, ITiBgenny Adpury, Casinens ta inmi. ¥ Ta-
Kkux Kpainax, ax CeasisieH], IMBIIbHI Ta KpUMiHAJIbHI
CyIM MAaIOTh IIOBHOBAYKEHHA 3aCTOCOBYBATM 3BMYAlIHE
IIpaBo i Ife MO’Ke BILUIMHYTM Ha IIpaBa AiTeil, iHomi He-
raTUBHO (HAIIPUKJIAM, KOJM CYAY BUHOCATH PiIlIeHHA
IIPO TiJIeCcHI MOKapaHHs:). AJe e 3BUYa€Be IIPaBo YiTKO
perjlaMeHTOBaHe, HAIPUKJIAJL, y BUIAAKY bBorcannu,
BOHO HAMaraeTbCA BKJIOUMTHM KOHIIEIHINIO HalKpaloro
3abe3neueHHd iHTepeciB gutuHM [16, p. 350].

DaxTy, 10 BUKIMKAIOTH TPUBOTY II0JI0 IIPaB JiTell,
Oysin 3adpikcoBani B 3BiTaX A(QPUKAHCBKOTO KOMITETY
eKCIIepTIB 3 Ipas i [ob6polyTy AuTHHM i iX MOKHA KJa-
cudikyBaTy HACTYIHUM 4MHOM: 1) DaKTM HAaCUIbLCTBA
cepen mogoni; 2) IIpobiremMu 3 HOKyMeHTaMu, IO 3a-
cBimuyr0Th ocobucricth; 3) IIuTaHHA PO3BUTKY HiTeit
Ta 3abesneuenHa ix mpas; 4) HacusibcTBo Ha OCHOBI
pacu, pacoBoi auckpuminariii, kcenodoobii i mos'sazanoi
3 HuMM HeTepryuMmocTi; 5) TopTypu i nepeBuIeHHA I0-
caJI0OB/X IIOBHOBajKeHb 3 DOKY CHiBpOOITHMKIB mpaso-
OXOPOHHMX opraHis [2, ¢. 290-294]. IIpiopnreTHNMu Ta-
KOK € HMBKa MUTaHb, BKJIYA04M 30p0iiHI KOHQJIIKTHY,
TOPTiBJIIO, INTAYY MIPAL0, CeKCyaJibHe HACUJIIbCTBO, Ii-

Cnucoxr Jgiteparypu:

teni-cupit, BIJI/CHIly, npaBa Ha OCBITYy i CTBOpeHHA
nnaHy B iHTepecax gitein [20, p. 172].

BucHoBkn. Y pamrax AQpUKaHCHKOI cucTeMu 3a-
XUCTY TIpaB JIOAVHU c(opMyBajacsa ocobJamBa Min-
cucTeMa 3axXMCTy IIpaB JiTell, I[0 XapaKTepu3yeTbCH
0CODJMBOCTAMM JOTOBipHOTO (perioHaJbHOro, OaraTo-
CTOPOHHLOTO Ta JBOCTOPOHHBOTO) Ta IHCTUTYIITHOTO
MeXaHi3My (HaHAIlOHAJBLHOTO, HAI[IOHAJILHOTO Ta JIO-
KaJIbHOTO). 3aXMCT IpaB JiTelt y Adpuii xapakTepu-
3y€TbCA KOMILJIEKCHMM IHHOBAlliliHO-perioHaJIbHUM Ta
MYJbTUNOJAPHMUM migxomoM Adpurancekoi Xaprii
Ipo IIpaBa Ta AOOPOOYT AMTMHM Ta IHIIMX PerioHaJb-
HMX aKTiB II[0JI0 BCTAHOBJIEHHA 3arajIbHUX IIPVHIINIIIB,
3araJIbHMX Ta CHeLiaJbHUX IIpaB, cBOOOM Ta 000B'A3KIB
JiTel, a TAKOYK CIIeIM(PIYHOTO 3aXMCTy OKPEMUX KaTe-
ropiit mitei (miTm-0iskeHti, nitu-congatnu). HemocraTua
e(PeKTHUBHICTb 3aXUCTy IIpaB AiTeil y Adpuii nosacHio-
€TbCH HEJOCKOHAJICTIO IHCTUTYIIHOIO MeXaHi3My (AK
LI00 HENOBHOI peaJizallii moTeHIiasy y AifAJIBHOCTI
Adpurancororo Komitery ekcrneprisB 3 mpas Ta 106po-
OyTy OWTMHM, Tak i jioro Baaemozii 3 iHIIMMM NaHKOH-
TUHETAJbHUMN eJleMeHTaMu cucremu y pamrax AC).
Okpim TOro BaskJaMBMMM (paKTOpaMy HeedeKTUBHOCTI
3aXJICTy € KyJbTypHA, COlliaJibHa-eKOHOMIiYHa Ta IIO-
JITUKO-IIpaBOBa AeTePMIHOBaHICTL MIYKHAapOJHOIO 3a-
xucTy npaB giteit y Adpuni. Ile BuMarae mnomaJbIioi
KOHCOJILZAaIlii 3aXmUCTy IpaB AiTeil 3 IHINIMMM MeXaHi3-
MaMy APPUKaHCBKOI CHCTEMM 3aXJCTy IIPaB JIFOAVHN
Ta MOCUJIEHHS IX BIIMBY Ha HalllOHAJbHI MeXaHi3MIL.
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Porosux A.Jl.
JIbBOBCKMIT HAIMOHAJBHBIN yHUBepcuTeT MMeHnu VBana Dpanko

MPABA JIETEN I AGPUKAHCKAS CUCTEMA 3ANIINTHI IPAB YEJOBEKA

AHHOTAIMA

B craTbe 06o3naueHb! 00IIe 0COOEHHOCTM 3aILMUTHI IIpaB JieTell B A(QPUKAHCKON CUCTeMe 3allUThI IIpaB dejoBeka. Pac-
KpPBITA CTPYKTypa JJOTOBOPHOTO MEeXaHM3Ma CUCTEeMbl 3allUThI IpaB aeTell B Adpuke 1 0COOEHHOCTM IIPaBOBOTO PEryJin-
poBaHMa ux npas B AdpukraHckoi XapTuu o npaBax 1 Osaromosyunn pebenka. Takske pacKpbITa CTPYKTypa MHCTUTY-
VIOHAJBLHOTO MEeXaHM3Ma 3allUThI IIpaB geTeil B Adpuke n 0cobeHHOCTM (PYHKIIMOHMPOBaHMUA KoMuTera SKCIEPTOB II0
npaBaM u Ousaronosyunio peberka. OuepueHbl IJIaBHbIE TEOPETUYECKNMEe U IIPaKTUYECKNe AVJIEMMbI, Kacalyecs 3alUThl
npaB zieTell B Adpuke. AKIIEHTUPOBAHO Ha POJIM KYJIBTYPHOTO ¥ COLMAJIbHOTO (DAKTOPOB B 3aIIMTe IIPaB JIeTell B paMKax
AMpPUKAHCKOI CYCTEMBI 3alMThI IIPAB YeJOBEKA.

RurodeBble ciioBa: mpaBa 4eJsIOBEKa, IpaBa JeTelt, XapTua o mpasax 1 Ojaromosyunn peberka, Komurer skcrepToB 1o
npaBaM 1 OJsaromnosyunio pebeHka, AdpukaHcKasa cUCTeMa 3alllUThI IPaB YeJIOBEKa.

Rohovyk O.D.
Ivan Franko National University of Lviv

CHILDREN’S RIGHTS AND THE AFRICAN
HUMAN RIGHTS PROTECTION SYSTEM

Summary

This article outlines the general features of children's rights protection in the African human rights system. The
article reveals the structure of treaty mechanism of children's rights protection system in Africa and features of
legal regulation of their rights in the African Charter on the Rights and Welfare of the child. The structure of the
institutional mechanism of the protection of children's rights in Africa and the peculiarities of the Committee of
Experts on the Rights and Welfare of the Child functioning are disclosed in the corresponding article in particular.
It outlines the major theoretical and practical dilemmas related to the protection of children's rights in Africa. A
thorough attention is paid to the role of cultural and social factors in the protection of children's rights within the
African human rights system.

Keywords: human rights, children's rights, Charter on the Rights and Welfare of the child, the Committee of Experts
on the Rights and Welfare of the Child, the African human rights system.



