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THE FEATURES OF MOVEMENT OF THE MILITARY GOODS
AND THE DUAL-USE GOODS ACROSS THE CUSTOMS BORDER OF UKRAINE

Summary

The present article provides the issues of transference the military goods and the dual-use goods cross
custom border of Ukraine. The author formulated the concept of the transference the military goods and
the dual-use goods cross custom border of Ukraine. The general principles of the movement of goods
across the customs border of Ukraine are considered. The application of these principles to military goods

and dual-use goods are characterized.

Keywords: national control, military and dual-use goods, export control, transfer the military goods and
dual-use goods, principles of the movement of goods across the customs border of Ukraine.
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SUDSIDIARITY AS THE PRINCIPLE:
SOMETHING OLD OR SOMETHING NEW FOR UKRAINE?

Mishyna N.V.
National University «Odessa Academy of Law»

In Ukraine much emphasis is given to such a principle of constitutionalism and municipalism, as the principle
of subsidiarity. One can notice that especially important role to this principle is given in the context of
European integration. However, very often it is presented as a new idea, which came to Ukraine from the
EU Member States, and that approach seems to be pretty controversial. The article analyzes one of the
manifestations of the principle of subsidiarity, which Ukraine is familiar since the Soviet days — the bodies
of self-organization of population. The author proves that the idea of subsidiarity for Ukraine is not new, but

just almost neglected.

Keywords: local government, decentralization, municipal reform, the principle of subsidiarity as public

authorities.

Scientiﬁc and practical problem. It should be
noted that at present the Ukrainian legal liter-
ature shows the considerable interest in the principle
of subsidiarity (from the Latin ‘subsidiarius’ — addi-
tional). It is associated with a number of the success-
es Ukraine has made towards European integration.
It is also very relevant nowadays in Ukraine, because
the principle of subsidiarity is paired with the princi-
ple of unity of public authority.

But is subsidiarity something old or something
new for Ukraine? Do we have any signs of sub-
sidiarity? Will it be difficult to cultivate it in the
Ukrainian municipal field? In this regard, the
study of all aspects of the implementation of the
principle of subsidiarity in Ukraine is appropriate
and urgent issue of modern jurisprudence.

Overview of the relevant researches. Recent
research and publications dedicated to issues
of subsidiarity or to the bodies of self-organiza-
tion of population belong to such an authors as
P. Lubchenko, V. Tabolin, D. Krasikov, O. Or-
lovsky, O. Priyeshkina and others. Though some
of these authors paid attention only to the bodies
of self-organization of population, and the others —
only to the principle of subsidiarity. So far only
the author of this article shows the connection be-
tween the bodies of self-organization of population
and the principle of subsidiarity. That is why that
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research might be interesting to the specialists in
the municipal law.

Article’s thesis. In Ukraine much emphasis is
given to such a principle of constitutionalism and
municipalism, as the principle of subsidiarity. One
can notice that especially important role to this
principle is given in the context of European in-
tegration. However, very often it is presented as
a new idea, which came to Ukraine from the EU
Member States, and that approach seems to be
pretty controversial. The article analyzes one of
the manifestations of the principle of subsidiarity,
which Ukraine is familiar since the Soviet days —
the bodies of self-organization of population. The
author proves that the idea of subsidiarity for
Ukraine is not new, but just almost neglected.

The principle of subsidiarity is currently quite
popular principle of the constitutionalism in
Ukraine and in foreign countries, and at the su-
pranational level (at the EU level). The reason can
be in its versatility — this principle can be used for
settlement of the relationships:

— between the supranational EU bodies and
Member States,

— between state bodies and bodies of the sub-
jects of federation,

— between state agencies and local govern-
ments, and so on.
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As K. Entin noted, «the main purpose of the
subsidiarity principle is the determination of the
level, at which decisions should be taken in a par-
ticular area. It is based on the idea, according to
which acts should be performed at the closest to
the population level (the regional level or the na-
tional level). However, this does not mean that the
subsidiarity principle is intended to protect the
competence of the Member States — it means only
that before taking any activity, there is a need
to analyze the efficiency of such an act, based
on scale and predictable results to identify the
optimal level of actions» [1, p. 35-36]. D. Krasik-
ov believes that «the principle of subsidiarity is
a rule under which the parent organization as-
sumes responsibility for the performance of any
function only if lower-level organization is unable
to do so» [2, p. 33].

In this regard, it should be emphasized again,
that the principle of subsidiarity has the principle,
that might be considered as its’ pair. According to
the researchers, in order to implement the con-
cept of «good governance», these two principles
are perfectly complementary to each other (it is
the «principle of proper centralization» (solidari-
ty) and the «principle of proper decentralization»
(subsidiarity)) [3]. Nowadays Ukraine experiences
the constitutional reform, and one of the main
objects of this reform is to change the chapter of
the Basic Law, dedicated to the municipal gov-
ernment. The relevant Draft Law is called ‘On
Decentralization of Powers’.

Turning to the legislation of Ukraine, the prin-
ciple of subsidiarity is enshrined so far only in the
Budget Code of Ukraine. In paragraph 1 of the Ar-
ticle 7 its norms specify, that the principle of sub-
sidiarity is a «species distribution of the costs be-
tween the state budget and local budgets, as well
as between local governments based on the need
to provide the maximum possible approximation
guaranteed service to their customers directly» [4].
Thus, the princes of subsidiarity has two compo-
nents — financial subsidiarity and administrative
subsidiarity. The active development of these two
components of the principle of subsidiarity shows
the current dynamics of the improvement of its
contents and deepens its essence, and makes it
easier for its implementation.

However, the number of references to the sub-
sidiarity principle in the law is not exponential. We
agree with the opinion T. Schilling on the fact that
«if you take into account the subsidiarity seriously,
it requires not only consolidate it into law. There
is a further need to develop this provision» [5]. It
is helpful to focus in subsequent parts of the ar-
ticle and consider the example of the problem of
interaction between local governments and bodies
of self-organization of population.

While researching the principle of subsidiar-
ity at the local level, P. Lubchenko said that «the
essence of this principle is that public author-
ities should intervene only to the extent and to
the extent in which society and its group, ranging
from individuals to families, local communities and
other larger groups, unable to meet their diverse
needs. Thus, in accordance with the principle of
subsidiarity, transmit powers of the government
to a lower level of power higher level is allowed

only to the extent that these powers can be better
implemented at the highest level» [6, p. 119].

Regarding the possibility of applying the prin-
ciple of subsidiarity at the local level, V. Tabolin
writes, «in the municipal charters, defining the
competence of governments of large cities, should
follow the principle of subsidiarity, without which
effective management of the city (urban region)»
[7, p. 17-18]. He thus joins the opinion that the low-
est level of the principle of subsidiarity is not the
level that involves the interaction between public
authorities and local governments. It is clear that
in his view the principle of subsidiarity can be ap-
plied within a political unit — the city. Ukraine has
one of the most likely example of this application
is the interaction between local governments and
bodies of self-organization of population.

Reviewing the status of bodies of self-organ-
ization of population as part of local government
in Ukraine, the attention is attracted to the al-
most complete absence of doctrinal studies of the
Institute (see exceptions [8, 9, 10]) and to the in-
sufficient development of appropriate legal and
regulatory framework — for example, at present
there are several regulatory definitions of «bodies
of self-organization of population», that are com-
plemential to each other. But not even one of them
is complete and correct. It seems that the resolu-
tion of this issue on a scientific level will facilitate
appropriate amendments to the legislation, in turn,
positively affect the dynamics of new and the ef-
ficiency of existing bodies of self-organization of
population — part of local government in Ukraine.

R. Visher claimed that one of the conditions of
application of the principle of subsidiarity is not
only recognition of the institutions that will pro-
vide services (eg bodies of self-organization of pop-
ulation), but also the expand of their competence
(the case of institutions of public nature) or the
rights and obligations (in the case of private insti-
tutions of nature) and individuals the opportunity
to participate in decisions relating to the relevant
services [11, p. 27].

So, the bodies of self-organization of population
isn’t something new for Ukraine. They were the part
of the municipal life since the independence of the
country was proclaimed, and even earlier — they ex-
isted during the Soviet times. Sad, but true: during
the Soviet times bodies of self-organization of pop-
ulation had more influence and were more active,
than nowadays. Nowadays they are more democrat-
ical, that’s true, — but much less influential. So it
wouldn’t be correct to claim, that for the ex-USSR
republics the principle of subsidiarity at the local
level is something new — so far even this one exam-
ple shows, that only the title is new, the essence isn’t.

The conclusion and the perspectives for the
further researches. In Ukraine much emphasis is
given to such a principle of constitutionalism and
municipalism, as the principle of subsidiarity. One
can notice that especially important role to this
principle is given in the context of European in-
tegration. However, very often it is presented as
a new idea, which came to Ukraine from the EU
Member States, and that approach seems to be
pretty controversial. The article analyzes one of
the manifestations of the principle of subsidiarity,
which Ukraine is familiar since the Soviet days —
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the bodies of self-organization of population. The the underlining of the other aspects of Ukrainian
author proves that the idea of subsidiarity for municipal reality, that can be seen as the aspects
Ukraine is not new, but just almost neglected. The of the principle of the subsidiarity (if they would
perspectives of the further researches are seen in work in an effective way).
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Miumua H.B.

Harionanbunit yHiBepenrer «Onecbka pUANYHA aKkageMia»

MPUHIINII CYBCUIIAPHOCTI: CTAPA YV HOBA IIES I YKPATHIN?

Amnoranis

Hapasi B Ykpaini 3HauHa yBara NpuajIA€ThCA TAaKOMY NPUMHUNUITY KOHCTUTYIIOHANI3MY Ta MyHIIMIIAJII3MY, AK
npuHoun cybenaiaprocTi. OcobsmBoO BasKaMBOI poJii BiH HaOyBa€e y KOHTEKCTI €BporielicbKoi inTerparii. Oxuax
CJILZ 3a3HAUMTH, 1[0 Iy’Ke JacTO BiH IOJAEThCA AK HOBA ifed, AKa IIPUIILIa 10 YKpainn 3 kpain-unenis €C,
L0 NPeACTaBJIAECTbCA CIIPHMUM. ¥ CTATTi IPOAaHAJI30BaHO ONMH 3 IIPOABIB IPMHUMILY CcyOcuIiapHOCTI, AKMUI
MaB Miciie B Ykpaini e 3a gacis ii nepebysanua y ckaani CPCP, — opraun camooprasnisariii Hacenensa. Jlo-
BOAUTHLCH, IIIO ifesa cyOcumiapHOCTI B YKpaiHi He € HOBOIO, IIPOTe IIPOTArOM HaciB He3aJIesKHOCTi ii pO3BUTKY
Maliske He IPUIIJIAJIOCA HAJEMKHOI yBaru.

KarodoBi cooBa: MiciieBe caMOBpAAYBaHHSA, JIelleHTpaJisallis, MyHinunasgbHa pedopma, IIPWHINIT
cybcumiaprocrti, mybaiuna Biaza.

Mummua H.B.

Hanyonasnbuell yHuBepcurer «Opecckas I0puandecKas akageMusd»

INPVTHONII CYBCUIAMAPHOCTN: CTAPAA NJN HOBAA NIAEA NJd YRPAUHDBI?

AnboTanusa

Certuac B YKpayHe 3HAUYMTEJbHOE BHUMAHME YAEJAETCA TAKOMY IPMHUMILY KOHCTUTYLMOHAJIM3MA ¥ MYHU-
ounaans3Ma, Kak npmuanun cyocuauaprocty. OcoO0eHHO BasKHYH pOJib OH IprobpeTaeT B KOHTEKCTe eBpOoIeii-
ckoil mHTerpanyu. OIHAKO cjenyeT OTMEeTUThb, YTO O4YeHb YaCTO IPMHIUII CyOCHUIapHOCTY IIPEeICTaBIIAETCH
KaK HOBad ujaes, KOTopas IIpUILIa B YKpanuHy u3 crpat-uwieHoB EC, u 9To mpeacrasisgeTcsa CIOPHBIM. B cra-
The MPOAHAJM3VPOBAHO OHO U3 IPOABJICHNI IPMHINIIA CYyOCUAMAPHOCTY, KOTOPOE MIMEJIO MECTO B YKpauHe
elle BO BpeMeHa ee npebbiBaHuAa B cocraBe CCCP, — opranel camoopranmsanum HacejieHns. JJokasblBaeTcs,
4uTO umeda cybcuamnapHOCTy B YKpayuHe He HOBa, OJJHAKO II0CJIe IIPOBO3IJIAIIEHA HE3aBIUCUMOCTY €€ Pa3BUTIIO
IIOYTH HE YeJIAJIOCh JOJIXKHOTO BHUMAaHUA.

KuioueBble coBa: MecTHOe caMOyIpaBJeHNe, NelleHTpaan3alunusd, MyHUIMIaIbHasa pedpopMa, IPUHINII cyD-
CUIMapPHOCTY, IyOJMYHAA BJIACTb.



